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Foreword 

It’s good to remind ourselves from time to time that 
Canada’s large economy is somewhat out of proportion to 
its relatively small population. One of the main reasons 
for this is our success as a trading nation. 

With more than a quarter of our Gross Domestic 
Product generated by exports, there’s no question that 
Canada depends heavily on foreign trade. Without new 
markets beyond our borders, we would not be able to 
sustain our standard of living or pay for health and social 
programs that are envied around the world. 

Free trade has allowed many companies like Du Pont 
Canada to offset a slump in domestic sales by increasing 
exports. It has allowed us to weather a protracted 
recession and maintain our workforce without any 
reductions in size. Obviously, we are looking forward to 
NAFTA, which will open up a market of 80 million people 
who can use Canadian goods and services. 

But in this regard, companies like ours must have a 
dual commitment: not only to succeed in a more 
competitive-and international -marketplace, but also to 
continue to do what’s right to help safeguard our 
environment on behalf of all our families. We believe this 
environmental commitment should remain constant no 
matter the community, or the country, where we are doing 
business. 

Today, the success of any company depends on how it 
responds to the changing expectations of a wide array of 
stakeholders, including potential and current employees, 
shareholders, customers, governments and the public. In 
effect, they give us a “licence to operate”. 
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More and more in the future, companies can expect their 
stakeholders to put absolutely everything they do under a 
microscope - their products, workplaces, financial 
performance, ethics and, not least, their environmental 
outlook and practices. Companies that wish to succeed 
must welcome this scrutiny, no matter what the 
competitive pressures. 

And quite apart from the moral considerations, a 
cleaner environment makes good business sense. 
Innovative companies have the opportunity to develop 
products that are better for the environment than existing 
offerings - thereb’y gaining a competitive edge. 

At Du Pont Canada, we believe in, and are committed 
to, sustainable ‘development: growth today, without 
damaging the future. We also recognize the need for 
increased understanding and cooperation between all the 
diverse groups th.at are attempting to come to grips with 
many complex trade and environmental issues. This is 
why we are delighted to support this publication, which 
will shed important new light on such a crucial topic. 

Arthur R. Sawchuk 
President and Chief Executive Officer 
Du Pont Canada Inc. 

. . . 
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Preface 
George E Come// 

George E Connell is the Chair of the National Round Table 
on the Environment and the Economy. He is also the Vice- 
Chairman of the Ontario Environment Assessment Board. 
From 1977 to 1984 he was President of the University of 
Western Ontario, and from 1984 to 1990 President of the 
University of Toronto. Earlier, Dr Connell held a number 
of positions at the University of Toronto including Vice- 
President, Research and Planning;Associate Dean, Faculty 
of Medicine; Associate Professor of Biochemistry; and 
Assistant Professor of Biochemistry. He is the author of 
numerous scientific and administrative publications. A 
native of Saskatchewan, he holds a PhD in Biochemistry 
from the University of Toronto. 

Our Common Future, the report ofthe World Commission 
on Environment and Development, (the “Brundtland 
Report”) had a great deal to say about trade. It assumed 
throughout that the sustainableglobal economy is a trading 
economy. While it did not explicitly argue that 
sustainability can only be achieved 
trade, that conclusion was implicit in much of the analysis 
and argument. Our ability to support the earth’s population 
and to meet reasonable human aspirations depends on 
finding the most efficient and sustainable means of 
providing goods and services on a global scale. 

Furthermore, sustainable development can be negated 
by trade practices that do not properly take account of 
environmental values. Trade in agricultural products 
provides the most egregious illustration. Reciprocally, 
inappropriate environmental laws and regulations can be 
very damagingto trade. There are already environmental 
trade barriers that are both self serving and irrational. No 
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doubt there will be many more. Such barriers are likely to 
be extremely damagingto the interests of trade-dependent 
developed nations such as Canada, and potentially 
devastating to those of the less developed nations of the 
world. 

The Brundtland Report asserts what may well be taken 
as the definition of the task of this volume; that 

“two conditions must be satisfied before international 
economic exchanges canbecomebeneficialfor allinvolved. 
The sustainability of ecosystems on which the global 
economy depend.s must be guaranteed, and the economic 
partners must be satisfied that the basis of exchange is 
equitable.“’ 

There was no better opportunity than the process 
surrounding the TJNCED Conference in June 1992, to get 
these principles locked into the hearts and minds of world 
leaders and to secure commitments that could lead to 
action. Although the Conference is over, the work 
underlying the preparation of this volume could help to 
shape the contributions that Canada makes to that great 
cause, and to the equally important follow-up work in 
years to come. 

The National Round Table on the Environment and the 
Economy (NRTEE) is part of Canada’s response to the 
Brundtland Report. Its mission is to advance the 
understanding and implementation of sustainable 
development. In light of that, the Round Table is playing 
a major role in Canada’s national dialogue on prosperity 
and competitiveness. It will make every effort to 
demonstrate t:hat a commitment to sustainable 
development can enhance Canada’s prosperity. 

The NRTEE’s first major initiative in this effort was the 
formation of a partnership with the Institute for Research 
on Public Policy (IRPP) and the appointment of a joint 
Senior Advisory Committee. The NRTEE and IRPP are 
fortunate to have on this Committee individuals with a 

X 



Sustaining Canada’s Prosperity 

great deal of experience in environmental matters, 
business, international relations and government. One of 
them, Jim MacNeill is a contributor to this volume, while 
two others,Yves Guerardand Andre Saumier, contributed 
to the conference on which thisvolume is based. The Chair 
of IRPP, the Honourable Donald S. MacDonald, and I 
serve as Co-Chairs of the Committee. 

I congratulate the NRTEE’s Foreign Policy Committee, 
its Co-Chairs, Pierre Marc Johnson and Geraldine Kenney- 
Wallace, and its staff and volunteers on the quality of the 
volume they have designed and the quality of the 
contributors they have recruited. I thank our co-sponsors 
of the preparatory conference: the International Institute 
for Sustainable Development, represented herein by Art 
Hanson, its President; Environment Canada, represented 
by Deputy Minister Len Good; and Industry, Science and 
Technology Canada represented by its Deputy Minister, 
Harry Rogers. 
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Preface 
Arthur Hanson 

Arthur J Hanson Chairs the International Institute for 
Sustainable Development, Winnipeg, Manitoba and is a 
Professor at the School for Resource and Environmental 
Studies at Dalhousie University, Halifax, Nova Scotia. He 
is an advisor to the Conservation Council of Ontario and to 
the W Alton JonesFoundation on Biodiversity Maintenance 
in SE Asia. He is also Advisor to the Executive Director of 
the Council on Biodiversity. Dr Hanson was a founding 
member of the Lester Pearson Institute for International 
Development at Dalhousie, where he has taught graduate 
courses since 1979. He holds a BSc and a MSc from the 
University of British Columbia, and a PhD in Fisheries 
Ecology from the University of Michigan. 

The mandate of the International Instituteforsustainable 
Development (IISD) is to promote sustainable development 
in decision making at all levels. While it is an international 
institute, focused internationally, it is also concerned 
about events within Canada, particularly in reaching out 
to the business community, to individual decision makers 
in homes and communities, and to government. 

Its work program is divided into two streams: policy 
research and communications. In the latter, particularly, 
it listens and learns what people are actually doing in the 
various fields of sustainable development. In examining 
trade and the environment, it is trying to look at the root 
causes of environment and development problems. The 
issue of trade and environment is central to its future 
research programs. 

Trade-environment relationships are poorly understood. 
They are complex but they are fundamental for the future 
of sustainable development. The IISD’s international 
perspective results in a strong concern that the voices and 

. . . 
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the views of developing countries are heard in this trade- 
environment debate, and that Canadians understand how 
their own future may be shaped by the needs of developing 
countries as well as their own. 

The ultimate focus of the IISD is on how trade practices, 
worldwide and on the part of Canada, can support or 
enhance sustainable development. Itis very pleased to see 
the wide range of interests represented in this volume. It 
is absolutely essential for sustainable development to 
have these links across different sectors, particularly in 
the area of trade. Sustainable development is the 
environment, the economy and the well-being of people. A 
wide range of interests thus needs to be represented in the 
debate. 

Finally, the International Institute for Sustainable 
Development is happy to be partners with the National 
Round Table on t,he Environment and the Economy and 
hopes this will be a long lasting relationship. This is a 
unique model within Canada of how to bring together 
different intere& groups. The IISD is particularly 
interested to see analogues appear, in other parts of the 
world, and perha;ps in other forms. 
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Introduction 
John Kirton & Sarah Richardson 

On November 4,199 1, the Foreign Policy Committee ofthe 
National Round Table on the Environment and the 
Economy hosted a conference in Toronto on “Trade, 
Competitiveness, and the Environment.” The purpose of 
the conference was to gather the major Canadian and 
international stakeholdersfrom thegovernment, business, 
environmental, and academic communities to exchange 
views on an issue of rapidly growing importance on the 
public policy agenda. Recognizing that this was the first 
such exercise of its kind in Canada, and that the 
multifaceted links between trade and the environment 
were still being charted, the conference sought a 
preliminary identification of the key issues at stake, the 
perspectives of major stakeholders, and their initial 
judgementsabouthowsuchissuesmightbestbeaddressed. 

This volume is based on the editedversion ofthe twenty- 
one major presentations made at the conference. It seeks 
to make information available to a much larger audience 
on an issue which is now a critical component of Canada’s 
national initiatives to increase its competitiveness and 
promote sustainable development, In preparing this 
volume, the editors have sought to remain faithful to the 
authors’original presentations. So, apart from the changes 
necessary to convert orally delivered material into written 
form, and to remove direct repetition, no effort has been 
made to alter the text to impose a uniform, academic style 
or to take account of the many important developments in 
the trade-environment interface that have taken place in 
the months since the conference. 

In order to provide the reader with a timely and 
comprehensive overview of such developments, however, 
two items have been added to the book. The first, included 
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as Appendix A, is, an extensively revised version of the 
background paper Sarah Richardson prepared for the 
November conference. This paper was initially designed to 
provide a factual, historical background of how the issue 
has affected Canadian industry and has been dealt with 
internationally. It has been updated to take account of 
trade and environment-related developments over the 
past half year in Canadian industry, the European 
Community, and especially the North American Free 
Trade Area negotiations and in such major international 
forums as the organization for Economic Co-operation and 
Development and the GATT. It has also been extended to 
deal with the Trade Ministers Quadrilateral, the Seven 
Power Summit, the United Nations Conference on Trade 
and Development,, and the United Nations Conference on 
Environment and Development, as the trade-environment 
issue has thrust itself onto their agenda. 

The second addlition is a concluding chapter by John 
Kirton, designed to consider the trade and environment 
issue in the context of Canada’s effort to engender 
sustainable prosperity. It considers, and where appropriate 
offers some preliminary judgements on, what Canada’s 
priorities in this area are, what policy stances it should 
adopt, how best to organize itself to deal with them, and 
where it should focus its efforts internationally to best 
secure the international regimes it prefers. Given the 
novelty and complexity of the links between trade and 
environment, these judgements are, at best, highly 
tentative. They do, however, point to areas where further 
thinkingis required,and where opportunitiesfor Canadian 
initiative might lie. 

In preparing this volume and the conference upon which 
it is based, we are grateful in the first instance to those 
organizations that provided the funds required to mount 
the November conference: the National Round Table on 
the Environment and the Economy (NRTEE); the 
International Institute for Sustainable Development; 
Environment Canada; Industry, Science and Technology 
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Canada; Gowling, Strathy and Henderson; Ladner Downs; 
and Osler, Hoskin, Harcourt. We have also had more than 
the normal amount of assistance from a wide variety of 
individuals, especially those individuals who served as 
chairs, moderators, volunteers and staff at the conference: 
R C (Reg) Basken, Alan Dean, David Estrin, Cathy Heroux, 
Valerie Heskins, Patricia Larkin, Peter Manson, Marcel 
Masse, Helene Massie, Agnes Pust, Andre Saumier, and 
Murray Smith. And we are grateful for the advice, 
assistance and information provided along the way by 
Richard Dearden, Pat Delbridge, Frank Frantizak, Julia 
Grossman, Charles Hayles, Gary Nash, Francois Rioux, 
Daniel Romanko, Patricia Wilson and the many officials in 
the Canadian and foreign governments and international 
organizations who spoke to us on a background basis. 

We are further indebted to our colleagues on the Foreign 
Policy Committee oftheNRTEE who nurtured this project 
from the initial concept through to the final conference 
stage. Timothy Egan provided essential conceptual, 
managerial and fundraising support. John MacDonald, 
the co-chair ofthe conference planningcommittee, brought 
a vital private sector perspective to the enterprise and 
served splendidly as the overall chair of the conference 
itself. Jim MacNeill drew upon his vast expertise, 
experience, and network of associates to ensure the 
requisite breadth and balance in the conference’s agenda 
and speaker roster. From earlier conferences she organized 
for the NRTEE on Climate Change and on Canada-Japan 
Environmental Relations, Geraldine Kenney-Wallace 
provided an organizational model and intellectual stimulus. 
And Pierre Marc Johnson again displayed his extraordinary 
ability to sense the larger importance and dimensions of 
emerging issues, bring the appropriate individuals 
together, inspire a productive exchange, and identify a 
consensus amidst a diverse mix of strongly held views. 

At the NRTEE secretariat, Ann Dale and Anne Fouillard 
worked with exceptional dedication and skill to organize 
and produce the conference itself and to assist us in the 
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formidable task of converting raw conference speeches 
into finished prose. Ron Doering provided the 
encouragement, and found the resources to produce this 
volume, and to make this and other fruits of the NRTEE’s 
labours available to Canadians as a whole. And George 
Connell, with hisintegrative mind and educator’s instinct, 
identified the value of this work to the NRTEE’s new 
initiative on Sustainable Prosperity, and the value of 
expanding the NRTEE-initiated dialogue on trade and 
environment to much larger forums. 

Finally, we are most grateful to DuPont Canada Inc for 
providing the funds required to support the publication of 
thisvolumeandthlusensurethattheresultsoftheNRTEE’s 
work in this field are shared with a large audience of 
Canadians. In all cases, the views expressed therein are 
those of the individual authors and editors, and not 
necessarily those ofthe National RoundTable or any ofthe 
organizations that sponsored this work. 

The Frog Pond 
June 1992 
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Trade-Environment Links:The Global Dimension 
Jim MacNeiH 

Jim MaeNeil is President of MaeNeil & Associates; a 
Senior Fellow at the Institute forResearch on Public Policy 
(IRPP);a SeniorAdvisor to the Secretary General of the UN 
Conference on Environment and Development; a member 
of the National Round Table on the Environment and the 
Economy; and a member of several Boards, including the 
International Institute for Sustainable Development in 
Winnipeg; the Woods HoleResearch Center, Massachusetts. 
As Secretary General and memberofthe World Commission 
on Environment and Development, he was principle 
architect and primary author of its report Our Common 
Future. HisotherpositionsincludeDirectorofEnvironment 
for the Organization for Economic Cooperation and 
Development (OECD). The author of a number of books 
and articles, his most recent publication is Beyond 
Interdependence (Oxford University Press, 1991). 

Whoever said “the problem with the future is not what it 
used to be”musthave anticipated the pastfiveyears. They 
have been amazing years. 

Look at Eastern Europe. The Cold War is over and the 
massive shift in East-West relations suddenly opened 
doors ofopportunity - makingit possible, for the first time, 
for East and West to cooperate meaningfully on the critical 
issues of global change and human survival. Look at the 
shift in public values; the sea-change in public opinion. It 
has forced environmental issues to the top, or near the top, 
of political agendas in all the world’s major capitals. 

Who, in 1985, would have predicted that the concept of 
sustainable development would capture the imagination 
of people, politicians, industrialists and environmental 
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leaders all over the world? Who wouldhave predicted that 
leader after leader would undergo a public baptism as a 
born-again environmentalist? And who would have 
predicted that sustainable development would now be a 
regular feature of the debates of the UN system, the 
OECD, and the annual summits of the G7 group of major 
industrial democracies - or that it would have become a 
daily concern of mlany companies in the Fortune 500? 

These have been breakthrough years and they have 
been marked by something else: a breakthrough in our 
understanding of tlhe relationship between the environment 
and the economy. We used to believe that the world’s 
economic and the earth’s ecological systems were dual 
systems, with only a marginal impact on each other. We 
now know that, although they remain distinct in human- 
constructed institutions, they are totally and irreversibly 
interlocked in the real world. 

Ever since World War II, nations have struggled to 
adapt their notions of sovereignty and governance to the 
realities of economic interdependence; that is, to the 
coupling of local and national economies with a global 
system. Now th,ey must struggle with an even more 
compleximperative: economicinterdependencehasbecome 
meshed with ecological interdependence and the two 
systems are now one. Their impact on each other is 
enormous, growing rapidly, and could soon be decisive in 
definingourfuture.’ Thisis thenewrealityofthelate20th 
century. It may well become the dominant reality of the 
new millennium. Notions of sovereignty and governance 
will have to be adapted to this reality, as will public and 
private institutions, where key economic and political 
decisions are malde. 

Nowhere, is this new reality more evident than in trade 
and the natural ‘environment. The primary cities of the 
OECD and other industrial countries constitute the nodes 
of world trading networks. They draw on the ecological 
capital of all other nations to provide food for their 
populations, energy and raw materials for their economies, 
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and even land, air and water to assimilate their waste by- 
products. This ecological capital, which may be found 
thousands of miles from the cities in which it is used, forms 
the “shadow ecology” of any economy. If cities like New 
York and Singapore, or nations like Japan, had to live 
without their shadow ecologies, even for a short period, 
their peoples and economies would suffocate. 

This means that those nations heavily engaged in global 
sourcing have a growing stake in protecting their shadow 
ecologies wherever they exist. To this end, they need to 
ensure that the environment is fully considered in 
multilateral trade-negotiations in the General Agreements 
on Tariffs and Trade (GATT); in regional negotiations like 
those for a North American Free Trade Agreement 
(NAFTA), and in negotiations within countries on national 
trade policy. They must not be considered as a process for 
an add-on environmental assessment (first negotiate the 
trade deal, then do a token environmental assessment 
against a go-day fast track). Nor must they be considered 
as a parallel two-track process (trade on one track; 
environment on another, each with its own agenda and 
negotiators). These approaches simply reflect the current 
problem of institutional separation. They do not offer a 
solution. The only way to ensure that the environment is 
fully considered in trade negotiations is to create a single, 
integrated process, and require step-by-step assessment 
as an integral part of the negotiations. 

Such assessment should include both the impact of 
environmental policies on trade and, conversely, the impact 
of trade policies on the environment. Until recently, talk 
about the environment-trade connection implied concern 
about one thing only: the potential negative impact of 
environmental policies on trade. In recent years, it has 
become clear that certain environmental policies can have 
a positive effect on trade and that trade policies can have 
negative, as well as positive effects, on the environment. 
The OECD and other bodies now recognize that trade 
liberalization can have both kinds of effects on the 
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environment and on the resource base of trading nations. 
A recent OECD ‘paper declared: 

“Trade and environmental policies should be seen as 
being mutually supportive rather than in terms of 
conflicting interests. Trade spurs economic growth and 
helps provide the technical and financial resources to 
protect the environment, while a healthy environment 
provides the ecological and natural resources needed to 
underpin long-run growth stimulated by trade... It is 
therefore impolrtant that trade policies are sensitive to 
environmental concerns and that environmental policies 
take account Iof effects on trade. Unlike sustainable 
development, free-trade is not an end in itself ...“2 

The Impact of :Environmental Policies on Trade 

Few issues have caused as much conflict in trade talks as 
the steady proliferation of national health, safety and 
environmental standards and the wide divergence in these 
standards that exists between countries. These conflicts 
are bound to grow. The 1990s could see a greater increase 
in both the number and variety of these standards than 
occurred in the whole ofthe past five decades. The political 
climate is favourable and, given the increasing frequency, 
scale and impact of environmental catastrophes, it is 
likely to become even more favourable. 

Green consumerism is growing rapidly: it is now 
entrenched in parts of Europe; it is sweeping Canada; it 
has a toe-hold in Japan and the United States; and it is 
emerging in other countries. In some, such as Canada, it 
is aided by government-sponsored labelling programs. As 
these gain momentum and spread throughout the world, 
they will clearly affect markets, both domestic and 
international. Indeed, that is their whole point. 

Some industries are concerned that tighter standards 
will impose burdens on them, making it difficult, if not 
impossible, to colmpete with.products from countries that 
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cannot, or will not, impose similar standards. Industries 
in developing countries are concerned that bans and 
restrictions on the use of certain chemicals and food 
additives in industrialized nations will result in trade 
barriers against the products they export. These concerns 
are real but they address the symptoms, not the sources, 
of the problem. 

Governments and industries in both industrialized and 
developing countries have been slow to learn the lessons of 
the 1970s and 1980s -lessons that Michael Porter-highlights 
in his recent report on competitiveness.3 Fortunately, an 
increasing number of leading German, Japanese, Korean, 
North American, Scandinavian and Swiss industries have 
learned these lessons. Pressed by high world oil prices and 
tight emission standards, they invented most of the 
industrial technologies of the 1980s and 1990s. Those 
technologies were not only energy and resource efficient; 
they were also environmentally efficient. And they were 
internationally competitive. They stole market share in 
almost every sector - from automobiles to pulp and paper, 
food processing, the service industries, and 
communications. They are still gaining market share. 

Honda has now announced a 100 mpg automobile. How 
did North America’s “BigThree”respond? None announced 
plans for a 110 mpg machine. Instead, at least one of them 
asked for more protection. This is a cop out. There has to 
be a better way. 

It is in the context of these experiences that we should 
assess the commitments made by Japan and the nations of 
the European Community (EC) and the European Free 
Trade Area (EFTA) to stabilize fossil fuel emissions of CO, 
at 1990 levels by the year 2000, and to use pricingpressure, 
including energy taxes, to achieve them. Germany, in fact, 
has targeted a 25% reduction by the year 2005. 

Staff in the European Commission have been quite 
frank about these policies and a recent Japanese 
govemmentreportis equally clear. It argues for a transition 
to a more efficient and sustainable economy based on high- 
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technology and geared to meeting social and environmental 
needs worldwide as well as the growing demands for 
consumer durables. IfWestern Europe and Japan continue 
to pursue these goals in this way (they are currently 
engaged in a debate about them), their industries will 
invent the technologies of the first decade of the new 
millennium. In thle process, their economies will become 
even leaner and more competitive. 

The industries concerned are, in fact, leading the 
transformation to anew economy that is more efficient and 
potentially more sustainable: marked by people relying 
more heavily on information and intelligence; producing 
more goods, more jobs and more income while using less 
and cleaner eneqg, fewer materials and resources for 
every unit of production. This economy is the result of a 
complex combination offactors, including new technologies 
and changes in historic relationships between capital, 
labour, resources and, especially, energy. It is marked by 
less pollution and less resource depletion per unit of 
output. In fact, the link between the two has been broken 
and this will be most evident in those market economies 
open to change. 

The industries leading this transformation will not wait 
upon the slowest member of any multilateral trade 
agreement. Nor should Canada, for it would then fall 
further and further behind. If sustainable development is 
about anything, it is about macroeconomic and 
macroenvironmental performance. When industry, 
agriculture and lotcal communities achieve higher levels of 
resource and environmental productivity, the national 
economy in which they operate becomes more competitive. 
In fact, those countries that have achieved the most 
progress in this direction are at the top ofthe international 
list of economic performers. 

Unfortunately, this is not where the environment-trade 
debate stands; the focus is on more trivial matters. 
Everyone is talking about inconsistent standards that can 
lead to unnecessary trade barriers and calling for 
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international harmonization. There is nothing wrong 
with that, but it needs to be done with care. 

My experience in directing one of the largest of such 
harmonization programs for seven years, the OECD 
Chemicals Program, suggests that the obstacles are 
formidable, even with maximum cooperation from 
government and industry. Health, food, safety and 
environmental standards are often inconsistent because 
governments want them that way. They want to use them 
as non-tariff barriers. I have looked into the cold, hard 
eyes of too many ministers protesting their innocence to be 
in any doubt. However, it is also true that standards are 
most often inconsistent because nations have different 
environmental endowments and because their electors 
have different levels of awareness. 

When the countries concerned in an agreement are at 
similar stages of development, this situation need not pose 
an insuperable problem but when they are at widely 
different stages of development (like Canada and the 
United States in relation to Mexico), harmonization can 
raise enormous problems if safeguards are not provided 
for those countries that have already achieved a high level 
of health and environmental protection. If care is not 
taken, harmonization could weaken standards in those 
advanced industrial countries that have acted as pace 
setters. This would not protect health, safety and the 
environment, nor would it advance more sustainable forms 
of development. 

Attempts to lower standards could have two effects: 
l In the industrial field, governments and industries 

that understand the technology-forcingand market-leading 
impact of high standards will simply go it alone; 

l In the health and safety field, governments could face 
untenable political pressures if, in response to 
harmonization agreements, they try to move standards in 
directions their voters, their media, and even some oftheir 
leading industries, refuse to support. 

As the European Communities’ proposal to GATT states: 
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“Countries which have achieved a high health status 
will find it difficult to systematically relinquish their 
national standards in favour of lower, albeit 
‘international’ standards. It will therefore be necessary 
to provide for countries to continue to apply more 
stringent stamlards, where appropriate.” 

Until such time as these wide economic and cultural 
gaps have been narrowed, negotiators should treat the 
highest national standards not as falling ceilings but as 
rising floors. In amy event, requiring the advanced nations 
to lower their standards in the name of harmonization 
may well be politically out of reach. 

The Impact of ‘Trade Policies on the Environment 

The impact of t,rade and trade-related policies on the 
environment is already significant and growing rapidly. 
To quote the OECD: 

“tradepolicies can contribute to environmentally adverse 
patterns of prolduction, unsustainable exploitation of 
natural resources, and commercein pollutingorhazardous 
products.“4 

There are three major reasons for this: 
l The first is that trade flows reflect market forces that 

usually have been distorted, sometimes grossly, by 
government intervention. Indeed, there may well be less 
to fear from the invisible hand of the market than from the 
visible hand of glovernment. 

The OECD countries that lead in rhetoric about the free 
market also lead in systems of production and export 
subsidies that are infamous: 

a) in agriculture, subsidies in the OECD countries now 
cost taxpayers and consumers over $300 billion a year and 
encourage overproduction, market gluts, export subsidies 
and trade wars. They also underwrite a fast drawdown of 
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our most basic farm capital, our soils, wood and water, not 
only here in the North but also in the South, where we 
dump our surpluses and thereby undermine their 
agriculture; 

b) subsidies also abound in energy: over $40 billion a 
year in the US alone; perhaps $4 billion in Canada. They 
tilt the playing field in favour of fossil fuels, result in more 
acid rain and global warming, and penalize efficiency and 
renewables; 

c >in forestry tax concessions and sweetheart leases 
accelerate deforestation and species loss; 

d) subsidies also exist in water development and other 
sectors. 

These interventions in the market usually encourage 
the extraction and use ofmore resourcesperunit ofoutput, 
not less. They are economically perverse, ecologically 
destructive and trade distorting, all at the same time: a 
“threefer” - an Australian hat-trick performed by 
governments standing on their heads. 

The OECD has found repeatedly that these perverse and 
costly market interventions obstruct the sustainable use 
of environmental resources at the national and 
international level. Correcting them is something that 
free market liberals, fiscal conservatives, budget-balancers, 
and environmentalists can all agree on but find very 
difficult to accomplish. 

It appears that no government or industrial sector really 
wants a level playing field. They all want to tilt it in ways 
that give them an edge. The percentage of imports subject 
to non-tariff barriers is increasing everywhere as 
interventions take on an almost infinite variety of forms. 
I have worked for governments of every political stripe in 
many countries and I have met very few politicians who 
are prepared to swear off promises of subsidies, tax 
abatements and other forms ofintervention. The question 
is not whether governments will intervene in the market 
but, rather, how will they intervene? Subsidy systems and 
other interventions can be designed in ways that minimize 
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their negative effects on trade while encouraging more 
sustainable forms of development. The Brundtland 
Commission’s report, Our Common Future, is full of 
examples; my own recent book Beyond Interdependence 
provides more, 

l There is a second reason why trade and trade-related 
policies can contribute to economically and environmentally 
adverse patterns of production and distribution, Trade 
does not, and cannot, take international externalities into 
account. It is blind to the different environment and 
resource endowment of nations. In the absence of a global 
regime, it will remain blind. The world needs an 
international “Polluter Pays” principle. 

l The third reason why trade harms the economy and 
the environment relates to tariff and non-tariff barriers, 
which often distort global patterns of production in ways 
that cause very great economic damage resulting from 
accelerated environmental degradation. 

The sugar tariffs levied by most OECD countries, 
including Canada, are a classic case in point. Japan’s 
timber tariffs provide another example: for decades their 
tariffs have favoured raw logs and they virtually prohibit 
the importation of finished wood products; this is because 
they want to capture their own economy. 
The impact on trade in tropical timbers has been dramatic: 
export revenues from tropical timber have been falling for 
years and are now worth about $8 billion. 

A recent study for the International Tropical Timber 
Organization demonstrates that only a very small 
percentage of the world’s tropical forests are managed in 
a sustainable manner. If current rates of deforestation 
continue, the 33 tropical countries that now export timber 
will be reduced to 10 by the turn of the century, and the 
value of their ex.ports will decline to $2 billion per annum. 
One cannot sustain trade, employment, or profits, on a 
disappearing commodity. 
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Trade Liberalization 

Phasing out tariff and non-tariff barriers and export and 
production subsidies of all kinds through trade 
liberalization would not only makes good economic sense; 
it would also make good environmental sense by leading to 
more sustainable patterns ofenergy, agricultural, forestry 
and industrial production. It could free resources that 
could be used to augment natural, as well as human- 
produced, capital assets. 

Trade liberalization can broaden export opportunities 
for developed countries and, if OECD governments are 
serious, it can also broaden export opportunities for 
developing countries in areas in which they have a 
comparative ecological, as well as an economic, advantage. 
It could also broaden opportunities for the new democracies 
in Eastern Europe at a time when they need it desperately. 
Once again, however, we have to be careful to ensure that 
trade liberalization does not accelerate the net drawdown 
of forests, soils and other basic capital assets. It could 
easily do so. In fact, many believe that, without 
environmental safeguards, trade liberalization has had 
that effect. 

Most of all, we have to ensure that trade liberalization 
agreements do not limit the range and choice of policy 
instruments that may be used to achieve environmental 
goals. That is a real concern, for three reasons: 

l First, some have suggested that subsidies and other 
incentives to promote ecologically and economically sound 
farm practices could be considered trade distortions under 
GATT. If this is true, even though such incentives would 
reduce surpluses and the pressure for export subsidies, 
GAn”s rules should be re-examined against the overriding 
global imperative to promote more sustainable forms of 
agriculture. This is also true for other sectors. 

l Second, ithas also been suggested that certain policies 
to intemalize the external costs of production could be 
considered trade distortions under GATT. One example of 
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this type of policy is the imposition of a tax to ensure full 
cost pricing of chemicals, energy and other products that 
impact on the environment. This situation could seriously 
hamper measures to deal with a growing range of global 
issues. Reducing global warming will require an arsenal 
of policies to tilt the playing field against fossil fuels, 
including energy taxes and a range of regulatory policies 
to induce a steady annual increase in the efficiency of 
household appliances, electrical equipment, farm 
machinery, vehicles and buildings. Some countries are 
beginning to implement some of these measures 
unilaterally, They shouldbe encouraged, not discouraged, 
by trade regimes. 

l Third, there is concern about the use of trade 
instruments for environmental purposes. To date, trade 
restrictions have been used in a limited way to control 
flows ofenvironmentally sensitivegoods, such ashazardous 
chemicals and wastes and endangered species. The last 
major example was the Montreal Protocol on the ozone 
layer but many believe that it was just the tip of a rapidly 
growing iceberg. In the next two decades there could be a 
growing use of trade machinery to enforce environmental 
agreements. 

Trade Policies ,and Global Issues 

Several kinds of trade restrictions are currently being 
discussed, ranging from very minor restrictions up to, and 
including, boycotts. Countries that refuse to protect certain 
ocean species have been threatened, as have those who 
refuse to conservevastforestsandnaturalhabitats. These 
resources are seen to be essential in upholding certain 
values, safeguarding the global climate or protecting 
essential life support systems. 

This is an issue that needs a great deal of debate, on a 
case-by-case basis, andin which decisions should be guided 
by pragmatism, not dogma. In some instances, trade 
instruments ma,y not be the most effective or efficient 
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means of securing an environmental objective. In others, 
their use might simply provide a cover for governments to 
protect a home industry that cannot compete. However, in 
some cases where the use of other measures has been 
exhausted, trade sanctions, or the threat oftrade sanctions, 
may be the only practical means of enforcing an 
international agreement to protect a resource that most 
agree is essential for survival. 

Moral suasion is seldom sufficient to enforce 
environmental laws and can prove totally inadequate for 
international agreements which aim to reduce levels of 
CFCs and other greenhouse gases, to stop the dumping of 
hazardous wastes in developing countries, or to stop the 
trade in endangered species. In some cases, therefore, it 
may be that large countries - acting under an agreement, 
rather than unilaterally - will have to use the threat of 
trade sanctions to enforce environmental treaties. 

A substantive global warming convention may prove to 
be a case in point. If and when a convention is negotiated 
that involves tradeable permits, energy taxes and other 
measures, the problem offree riders may have to be dealt 
with through restrictions on trade in regulated products 
with non-participating countries - and with participating 
countries who violate the agreement. 

Governments should stop quarrelling over a failed 
paradigm based on the notion that the environment is the 
enemy ofthe economyandvice versa. Instead, they should 
begin to internalize the new paradigm of sustainable 
development andget on with thejobofunderstandinghow 
the environment, the economy, and trade can all be 
managed in ways that are mutually reinforcing. The time 
has come to build a trading system based on the realities 
of the 2 1st century. 

References 

1. MACNEILL, JIM, WINSEMIUS, PETER ANDYAKUSHIJI, TAIZO 

( 199 1) Beyond Interdependence: The Meshing of the World’s 

19 



Trade, Environment & Competitiveness 

Economy and theEarth’s Ecology OxfordUniversity Press, 
New York 

2. ORGANIZATION FOR ECONOMIC COOPERATION AND 

DEVELOPMENT (19!31) “Executive Summary, Trade and 
Environment” CRvlin (91) 10, OECD, Paris 

3. PORTER, MICHAEL (1992) Canada at the Crossroads: The 
Reality of a New Competitive Environment Gilmore 
Reproduction, Ottawa 

4. OECD op tit 

20 



Sustaining Canada’s Prosperity 

2 
Trade-Environment Links: Issues for Canadian 
Industry 
Thomas P d’Aquino 

Thomas Pd’Aquino is the President and Chief Executive of 
the Business Council on National Issues (BCNI), an 
organization composed of 150 chief executives of Canada’s 
largest enterprises. He has been Special Counsel to the law 
firm ofMcCarthy & McCarthy, managed hisown consulting 
firm acting as an advisor to clients in Canada and abroad 
on domestic and international policy and legal problems, 
and been associated with an international management 
consulting firm in London and Paris working on strategic 
businessproblems. From 1969-1972, he wasSpecialAdvisor 
to the Prime Minister of Canada. 

The subject oftrade-environment-competitiveness links is 
of great concern to the Business Council on National 
Issues (BCNI).’ It is currently being studied by the BCNI’s 
Task Force on Sustainable Development which is co- 
chaired by Jack MacLeod, President and CEO of Shell 
Canada Limited, and Adam Zimmerman, Chairman ofthe 
Board ofNoranda Forest Inc. Sustainable development is 
currently one of the three highest priorities within the 
Council. 

The trade and environment connection is fast becoming 
a major public policy issue of global proportions and will 
soon become a central issue of international economic 
relations and international trade. This issue has leapt 
into prominence quickly: a decade ago, the relationship 
between the environment and international trade was 
barely talked about, even in academic circles, but its leap 
to prominence is not without controversy. Some see it as 
the natural emanation of the sustainable development 
debate. Some see it as a promising weapon in the rapidly 
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changing arsenal of trade policy instruments. Some see it 
as a catalyst for competitiveness, or as an impediment to 
competitiveness, or the channel for North-South co- 
operation, or as thee bedrock of fortified trading blocks. 
Still others see it as the cornerstone of trade policy and 
trade law reform. 

To understand its various dimensions from a business 
perspective, it is n.ecessary to look in turn at the trade- 
sustainable development link generally, the relevance of 
this issue to Canad:ian industry, how environmental issues 
are dealt with in some existing trade agreements, the 
important issue of trade and the harmonization of 
environmental standards, the issue of competitiveness 
and sustainable development and, finally, how public 
policy might respond to these new challenges. 

The Trade-Environment Link 

The Brundtland Commission demonstrated through the 
concept of sustainable development that trade and 
environmental protection are mutually reinforcing 
objectives,and compatible with industrial competitiveness. 
Similarly, trade liberalization is an indispensable tool to 
promotemore sustainableformsofdevelopment. Although 
this point is the subject of some ideological conflict, the 
case is clear - trade is a necessary pre-condition to world 
economic development and to the progress of developing 
countries. These countries rely increasingly on exports of 
natural resources to earn foreign exchange. However, 
current trade policies too often result in economic growth 
in these countries that is achieved at the cost of 
environmental degradation and long-term damage to the 
country’s future economic prospects. As is evident in the 
current negotiations with respectto the Uruguay Round of 
the GATT, developing countries are demanding better 
trade access to the economies of the industrialized world. 
They are likely to make new demands of the developed 
world in return for agreeing to participate in many 
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international agreements on the environment (for example, 
on climate change, forests, and biodiversity). 

The globalization of world trade, and the increasingly 
international dimension of environmental issues, means 
that the two policy agendas are rapidly moving towards 
each other. Indeed, there are three major developments 
affecting the nature oftrade in the 1990s. The first is a rise 
in non-tariff barriers and other forms of protectionism in 
the developed countries ofthe North that have traditionally 
championed the cause of trade liberalization. At the same 
time, there is a growing openness and ability to trade in 
the South, and a significant lessening of their former 
protectionist orientation. The second is the growing 
importance offoreign direct investment as a closely related 
instrument of trade and, therefore, a more critical role for 
transnational corporations. The third is the potential for 
conflict between trade policy and environmental policy. 

The growing relationship between trade and the 
environment has two important aspects. The first is that 
environmental protection measures, whether national 
regulations or international agreements, can have an 
impact on trade flows-indeed many measures are directly 
aimed at controlling exports and imports. The second is 
that trade policies and patterns can have significant 
implications for environmental protection, and for whether 
resource use is sustainable or not. For example, many 
current protectionist policies lead to mismanagement of 
resources in a way that harms the environment. 

This issue is gaining increasing recognition because, as 
tariffs fall, attention switches to indirect means of 
protectionism, such as subsidies and technical standards. 
Distortions in trade are always possible when 
environmental standards differ between sovereign states. 
The concern is not so much with international agreements, 
which might contain trade restrictions as part of their 
implementation mechanisms, but rather with local 
regulations, which may have an environmental purpose 
but, explicitly or implicitly, also give an advantage to a 
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local product over an imported product. Developing 
countries rightly fear that developed countries will use 
strict environmental regulations as a non-tariff barrier to 
protect their higher cost producers. Added to this problem 
is the argument, often advanced by environmentalists, 
that countries wholse industries have met the full costs of 
dealing with their own pollution should be free to take 
action, in the form of tariffs or countervailing duties, 
against those countries whose industries have not. 

The Impact on Clanadian Industry 

This issue is gaining increasing attention from Canadian 
business for several reasons. The first is the importance 
of trade to Canada’s economy, andits heavy dependence on 
exports of resourcfe-based products. The second is the 
increasing costs of meeting environmental standards, 
particularly in resource sectors where Canada is a price 
taker, and the potential impact on the competitive position 
of these industriels. The third is the threat of boycotts 
against certain industries (for example, forest products, 
Hydro Quebec) and growing international pressure on 
Canadian standards from environmental lobbies outside 
this country. The fourth is the opportunities for exports of 
Canadian technology and environmental services. 

The following recent examples of the interrelationship 
between trade and the environment in Canadademonstrate 
the complexities of this issue. 

First, there are legitimate differences ofview with respect 
to the necessity of certain regulations. For instance, the 
United States Environmental Protection Agency (EPA) 
has banned the use of asbestos in a number of applications. 
This is having considerable impact on the industry in 
Quebec, for which the United States was traditionally a 
major market. No similar regulations exist in Canada. In 
fact, the federal and Quebec governments have taken the 
position that asbestos is safe when properly handled, and 
have supported the industry in its challenge of the 
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regulations. This challenge was recently upheld by the 
United States Circuit Court of Appeals. 

Second, regulations aimed at environmental protection, 
and which appear to accord national treatment, can 
nonetheless raise allegations of protectionism because of 
comparative advantages in different countries. For 
example, recent regulationsin the United States requiring 
a particular level of recycled content in newsprint are 
affecting the ability of Canadian producers, compared to 
those in the United States, to sell in the US market 
because of their lack of access to large quantities of used 
newsprint (the “urban forest”) . 

Third, states may attempt to compensate for what they 
perceive as lax environmental regulations, or inappropriate 
resource management in the country of export. Until 
challenged recently before a GATT panel, the United 
States Superfund legislation imposed higher tax rates on 
imported chemicals and petroleum products because foreign 
producersdidnothave to comply with strict US regulations. 
The softwood lumber dispute between Canada and the 
United States revolves around a perception that provincial 
government policy under-prices forest resources in Canada. 

Fourth, even though states agree on common problems, 
differing approaches to the problem may cause trade 
distortions. Canada and many other countries have 
developed “eco-labelling” schemes for various consumer 
products. Because of -the complexity of measuring 
environmental pe.rformance, it is entirely possible that 
different labelling programs will develop different criteria 
to deal with essentially the same environmental problem. 
This could leads to trade disputes if a competitor from 
outside the jurisdiction feels its product is equally deserving 
of being recognized as “environmentally friendly”. 

Fifth, whenever trade restrictions are used to further 
environmental objectives, there is a danger of casting the 
net too wide. The Base1 Convention was primarily designed 
to prevent the export of hazardous wastes to countries 
which lacked adequate means to deal with them. However, 
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the inclusion of recyclable material in the definition of 
“hazardous waste”, and the onerous notification 
requirements, has had a significant impact on trade in 
recyclable minerals and metals for many Canadian 
companies. 

Sixth, public perceptions of differing environmental 
standards can have a powerful impact on patterns of trade. 
Recent examplesinclude the boycott in Europe ofcanadian 
seal products, threatened consumer boycotts in Europe 
against the Canadian forest products industry, and 
domestic pressure applied to United States’utilities not to 
purchase power from Hydro Quebec because of the “Great 
Whale” project. 

TheEnvironment withinExistingTrade Agreements 

In order to understand the evolution of this issue, it is 
useful to review briefly how the environment is currently 
treatedinexistingandproposedinternationalagreements 
with respect to trade. 

The environment itself is not specifically mentioned in 
the General Agreement on Tariffs and Trade (GATT), 
since the GATT’s creation pre-dates the more significant 
world attention now accorded to environmental issues. 
Thus, there is no specific mechanism in GATT to address 
environmental non-tariff barriers. Because it adheres to 
principles of consistency and national treatment, GATT 
cannot intervene where a country’s laws apply equally to 
foreign and domestic producers. Under Article XX, other 
articles of GATT can be over-ridden where domestic 
legislation is desi,gned to protect human, animal, or plant 
health, or to conserve natural resources. However, 
measures taken under Article XX must not arbitrarily 
discriminate against imports or constitute disguised 
restrictions on tralde. In addition, the GATT Agreement on 
Technical Barriers to Trade (Standards Code) provides 
rules for recognition of national standards. 
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Environment to respond to the recommendations of the 
Stockholm Conference (the United Nations Conference on 
the Human Environment) but this working group never 
met. However, in late 1990, a proposal was put forward to 
re-establish the working group, and it is expected that 
environmental issues will occupy a prominent place on the 
GATT agenda following the conclusion of the Uruguay 
Round. 

One of the most significant developments is the recent 
GATT panel ruling on the United States-Mexico tuna 
trade dispute. The US had placed restrictions on tuna 
imports from Mexico because the nets used by many 
Mexican fishermen also kill dolphins. Mexico sought a 
ruling from GATT, arguing that the restrictions violated 
GATT rules. GATT’s dispute resolution panel agreed that 
the tuna ban did not qualify as internal regulation, and the 
trade restriction was not “necessary” because the US 
failed to demonstrate it had exhausted all reasonable 
means of achieving its objective through GATT-legal means. 
This ruling has been widely interpreted to mean that a 
country does not have the right to restrict trade in the 
interests of protecting resources outside its territorial 
jurisdiction. It has been criticized in many circles for its 
perceived sacrifice of environmental protection to the 
interests offree trade. However,‘whether this one decision 
is a harbinger of future direction remains to be seen. 

The Canada-United States Free Trade Agreement WTA~ 
allows each country to “maintain regulations to protect 
human, animal and plant life, the environment...“. If such 
actions restrict trade, they will be permitted only if they 
can be demonstrated to uachieve a legitimate domestic 
objective”. However, dispute resolution panels under the 
FTA are restricted to considering whether or not the laws 
of the importing country have been respected. 

The North American Free Trade Agreement (NAFTA) is 
likely to be one ofthe first comprehensive trade agreements 
in which environmental issues are expressly addressed. 
Canada and the United States, responding to domestic 
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criticisms, are putting pressure on Mexico to strengthen 
the enforcement of environmental standards. The United 
States and Mexico have also agreed,to an indepth review 
of United States-Mexico environmental issues as part of 
NAFTA. There is a strong possibility that there will be a 
comprehensive accord on these issues. It is less clear 
whether this might be a three-way accord. The Canadian 
government is conducting its own environmental 
assessment of NAFTA. But it cannot be completed until 
the terms of the trade agreement are known in more detail. 

Member states of the European Community (EC) have 
agreed in principle to the development of common 
environmental standards. But progress has been slow. 
The Treaty of Rome allows member countries to impose 
stricter standards than those developed by the EC 
Commission if loca.1 environmental circumstances justify 
such action relative to its overall effect on trade. One 
recent case demonstrates how these rules may be 
interpreted. Danish regulations require returnable 
containers for beer and soft drinks, and also set up a 
licensing system for new types of containers. The EC 
Commission took IDenmark to the EC Court of Justice, 
claiming this was unjustified discrimination againstforeign 
producers. The Court recognized that these measures 
constituted a trade barrier but it decided they could be 
justified on the grounds of environmental protection and 
because the restriction on trade was not disproportionate 
to the final objective. 

Trade and the Harmonization of Environmental 
Standards 

To ensure that environmental protection measures do not 
amount to environmental protectionism in another guise, 
many would argue that it is necessary to pursue 
international harmonization of environmental standards. 
The so-called“leve1 playing field” has longbeen an objective 
in international trading relations but the addition of the 

28 



Sustaining Canada’s Prosperity 

environmental dimension to international trade policy 
will not make it any easier to achieve. Harmonization 
appears to make the most sense as a long-term goal and is 
probably the best way to ensure harmonious trading 
relationships. However, it will not be easily attainable 
among sovereign countries with different priorities and 
resources, and at different stages of development. Although 
the ultimate objective may be to reach international 
agreement on environmental policies, it may be necessary 
to set different rates of progress to common standards in 
order to assist developing countries, This, in fact, is the 
approach adopted by the Montreal Protocol on Protection 
of the Ozone Layer. 

There is also the important question of whether 
environmental standards need to be the same in various 
countries with different environmental conditions. While 
harmonization is the best approach to global issues and 
transboundary pollution problems, different environments 
have different absorptive capacities and local problems. If 
the carrying capacity of one country’s environment is 
higher, should it have the same standards as others? 
There is also the possibility that different countries will 
have divergent views on the necessity and scientific 
justification for particular environmental measures (see 
below). 

The Imperative to Integrate the Environment, Trade, 
and Competitiveness 

The concept of sustainable development has brought with 
it a new view of competitiveness, both for individual 
enterprises and for national economies. There has also 
been a shift in many parts of world industry towards a new 
paradigm ofdevelopment, fosteredby companies producing 
more goods, services, jobs and income, while producing 
less pollution. There is also growing evidence that firms 
which have adopted company-wide policies on sustainable 
development are also on the leading edge technologically 
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and competitively. The integration of resource and 
environmental considerations in investment decisions, in 
product and process design, and in marketing, has led to 
a steady reduction in theuse ofresources and the production 
of waste per unit of output. The result can be an increase 
in financial and natural capital, job creation, and in 
productivity and profitability. 

The BCNI has attempted to capture this relationship 
between sustainable development and competitiveness in 
a major policy paper.2 It has also recognized that business 
leaders in Canada have a responsibility to play a guiding 
role by adopting a series of principles to make sustainable 
development a reality within their companies.3 The 
relationship between competitiveness and environmental 
protection is also a theme of the report on competitiveness 
prepared by Professor Michael Porter for the BCNI and 
the Government of Canada. Simply put, Professor Porter’s 
thesis is that properly framed environmental regulations, 
which prescribe results and not methods, can spur 
companies to innovative new products and processes and 
actually enhance their competitive position. This issue, 
along with the overall theme of competitiveness, is the 
subject of ongoing work by the Business Council in the 
follow-up to the Porter report. 

The Importance of Sound Public Policies 

Some see more open trade asan anathema to environmental 
protection. They .worry that competitive pressures will 
force states to opt for the lowest common denominator of 
environmental standards, and that developing countries 
will pursue unsust,ainable use of resources in a bid to earn 
more foreign exchange. Ultimately, however, trade and 
resource-sensitive competitiveness must be the means to 
further responsible growth in both developed and 
developing countries. This will provide the economic 
resources to move to higher environmental standards, to 
enforcement of those standards, and to more sustainable 
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forms of development. Clearly, this will also necessitate 
sound public policies to ensure that more open trade, a 
cleaner environment and enhanced competitiveness are 
the means to achieve this objective. Several important 
public policies contribute to this end. 

One goal should be environmental standards which are 
scientifically sound, with appropriate allowances for a 
precautionary approach where full knowledge of all risks 
is not yet possible. There is also a need to design 
performance-based environmental standards, encouraging 
innovation by industry and allowingflexibility ofresponse, 
rather than prescribing particular process requirements. 

Greater use ofmarket instruments is needed to motivate 
both producers and consumers to change their behaviour 
and to ensure the pursuit of environmental objectives in 
an efficient and effective manner. One of the most needed 
steps is the reform of current government interventions in 
the market that inhibit progress towards sustainable 
development, for example, certain subsidies for agriculture, 
energy, transportation, and water resource development. 

If trade is to be a motor of economic growth and social 
progress for the less developed regions ofthe world, further 
liberalization of trade policy is necessary. This includes 
successful completion of the Uruguay Round of GATT, 
reform of agricultural policies that promote protectionism 
in developed countries and encourage unsustainable land 
use in developing countries, and further progress in 
developing common rules on investment, intellectual 
property, and subsidies. 

GATT’s purpose should remain one of promoting more 
liberalized trade. GATT cannot become an agreement to 
protect the environment. Rather, the objective should be 
to minimize the interference with trade caused by 
regulations developed for other purposes. This can be done 
byencouragingharmonizationofenvironmental objectives. 

A GATT dispute resolution mechanism is needed to 
address conflicts between trade and environment policy. 
Measures should be assessed according to the following 
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four principles. Tine first is transparency, to ensure the 
trade impact is clearly identified. The second is legitimacy, 
as environmental standards must be scientifically sound. 
The third is proportionality, as restrictions on trade should 
not go beyond what is absolutely necessary to accomplish 
the particular environmental objective. And, the fourth is 
subsidiarity, for where the environmental objective can be 
achieved without resorting to a trade restrictive measure, 
this should be done. 

The preferred approach for dealing with global 
environmental issues is multilateral negotiation towards 
international conventions that provide a globalframework 
for the development of national standards. This would 
include agreement on broad environmental objectives and 
common procedures for measuring conformity with the 
convention. National enforcement of standards should be 
non-discriminatory and accord with GATT principles of 
national treatment and transparency. 

Complete harmonization of environmental standards is 
probably not possilble and may not be necessary, since not 
all countries have the same environmental problems. 
Efforts at harmonization of standards should concentrate 
on global issues (for example, climate change and ozone 
layer depletion). It will be difficult to get broad agreement 
in the beginning, particularly between developed and 
developing countries. Therefore, one avenue is a ‘bottom 
up” approach by regions, starting with those countries at 
similar levels of development, that is the European 
Community, and the OECD. As in the Montreal Protocol 
on Substances that Deplete the OzoneLayer, the approach 
could be to set common standards, but allow more time for 
developing countries to reach those standards. In these 
situations, the best approach mightbe to establish essential 
requirements, with accompanying measures that would 
be subject to the principle of mutualrecognition. This was 
recommended by the World Industry Conference on 
Environmental Management (WICEM II), which met in 
Rotterdam in 199 1. 
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Regional problems of transboundary pollution will 
require close co-operation among affected countries, with 
the possibility of harmonization of requirements. In other 
cases, rather than harmonizing standards, the parties 
should harmonize the approach they take to environmental 
issues, particularly in the setting of broad objectives and 
common approaches, with necessary differences to take 
account of local conditions. 

One of the most important common approaches should 
beagreateruseofmarketforcestoprotecttheenvironment. 
The objective should be to ensure that everyone pays for 
the emissions, effluents and wastes which result from 
economic activity. This would mean less emphasis on 
harmonizing standards in favour of adopting a common 
basis on which charges for use of the environment are 
established. 

Both government and industry have an obligation to 
assist developing countries to develop the technologies, 
products, and markets that will lead to more sustainable 
forms of development. This will require a commitment to 
foster technology co-operation that is beneficial to both 
parties. Policies should be developed to encourage foreign 
direct investment, joint ventures and partnerships. 
Protection of intellectual property rights should be a 
priority, to encourage transfers of competitive technologies 
on commercial terms. Innovative means need to be 
developed for the sharing of non-competitive technology, 
know-how, equipment and personnel, as well as providing 
training. 

Companies in the industrialized world can work with 
firms in less developed countries to develop skills and 
management techniques, as well as sounder operating 
procedures. Creative mechanisms, such as the fund 
developed under the Montreal Protocol and the World 
Bank’s Global Environmental Facility, can also be seen as 
instructive examples of how to finance transfers of 
environmentally beneficial technologies. 
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Conclusion 

The trade and environment issue is crucial for Canada. It 
is vital for business. Many of Canada’s key industries are 
particularly sensitive and vulnerable. Those in industry, 
supported by governments, must exert enormous energies 
to be players in the debate and to help shape the rules. If 
they are successful, the issue can, in large measure, work 
for them. If they fail, it certainly will work against them. 
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3 
The Resource Sector’s Perspective 
Adam H Zimmerman 

Adam H Zimmerman FCA has been the Chairman and 
Chief Executive Officer of Noranda Forest Inc since 1987, 
and Chairman of the CD Howe Institute since 1990. He 
began his career at Noranda in 1958 as Assistant 
Comptroller and has held a number of positions there 
including President and Chief Operating Officer. He is 
director ofa numberofcompanies including Confederation 
Life Insurance Company, Maple Leaf Foods, Southam Inc 
and the Toronto-Dominion Bank. He attended Ridley 
College, the Royal Canadian Naval College and the 
University of Toronto and has been on the Board of 
Governors of Ridley College since 1987. 

There are many positive elements in the resource industry’s 
response to the environmental claims made on it. It is 
notable that in Canada, perhaps uniquely amongst the 
advanced countries, the resources of the country are still 
owned by the people. Primarily they are owned by the 
provinces who lease them to the operators. This is a 
profoundly different situation from that in many countries 
where resources are under private ownership. Canada’s 
situation is certainly not always advantageous, but it does 
dictate a sharing of responsibility. 

Resource operators - both because of the owner from 
whom they rent and for many other reasons - act only by 
public consent. Despite media portraits, operators are not 
out to exploit quickly and run. Historically, however, a 
great many resource operations have been controlled in a 
lax fashion. People thought that if one dumped something 
in a river, it went away; that if one cut down a bush, it 
would grow back automatically; that if mine tailings were 
dumped, nothing would happen. These attitudes were 
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seen at the time as natural. Although some operators were 
less than responsible, on the whole this behaviour was 
what society allowed and what society demanded. Indeed, 
in an everlasting search for jobs, public policy has been 
very much in favour of promoting the resource industries 
in Canada, somet:imes in an irresponsible manner. 

That lax period .is now over. Operators know they are in 
a very strict regime no matter where they operate. They 
are watched over not only by those who are legally 
responsible, but also by quasi “vigilante” groups who care 
about their operations. 

One ofthe operators’major problems now is that, although 
they may know how to deal with problems, they may not 
have the financial resources that this requires. The 
market has not yet really adjusted to environmentally 
friendly resource operations. There is a saying in the 
resource business that there is no such thing as shortages, 
there are just high prices. Today, there may just be a 
shortage of resources to do all the things the world would 
like operators to d.o, but the prices have not yet responded 
accordingly. Yet, iin spite of this, there are many instances 
where the Canadian resource industry’s response to 
environmental concerns has been positive, constructive 
and, indeed, worlld-leading. 

One industry initiative was to build major pulp mills on 
inland waters in the mid-1960s. These mills were built 
with what was world-leading technology at that time. 
Their standard o-f environmental performance exceeded 
anything anywhere else in the world and they have largely 
maintained that position. That happened through an 
instructive symbiotic relationship between the owners, 
the provincial governments and the federal government. 
Together, they assembled a reasonable objective, for which 
a workable set ofrules would be successfully implemented. 
While the usual image of pulp mills is of disgusting 
operations that pour out poisons, many mills in Canada 
are at the leading edge of responsible stewardship of the 
environment. 
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Asecond instance is the 1980 Forest Congress, a creature 
of the Canadian Pulp and Paper Association and the 
International Woodworkers Union. It was a first for 
union-management cooperation of that kind. Every 
participant in the forest sector was invited. The purpose 
of the Congress was to examine the condition of the 
Canadian forest. The stakeholders recognized that they 
were at a dangerous level of exploitation of the natural 
forest. The age of the planted forest had arrived, and a 
response from industry was required. Much was done 
after the Congress and now, the Canadian forest is healthy 
and improving. Canadians plant double the amount they 
cut, and unsatisfactorily restocked (NSR) areas are 
diminishing. On average, although there are some problem 
pockets, the forest is in good shape. This is because of the 
initiative of the industry. 

Athird instance is acid rain. In this case, the public took 
the lead, governments responded andindustry cooperated. 
Today, the actual SO, output has diminished considerably, 
even if a great deal of sulphuric acid remains. 

Afourthinstanceisdioxins. TheresponseoftheCanadian 
forest industry to this issue was really outstanding. In the 
space of a year, the generation of dioxins was cut in half. 
The problem is now well in hand. 

A fourth and final instance, the recycling issue, is a 
genuinely “goodnews” story. The Canadian metalsindustry 
has participated heavily in recycling for a long time and 
the forest industry is now beginning to be a player. This 
has proved to be an economic and ecological advantage. 
The use of the urban forest as a raw material not only 
provides certain economies, but also takes the pressure off 
the natural environment. 

At the 1991 World Industry Conference on Environmental 
Management (WICEM II) in Rotterdam, many people 
were asking what ought to be done: what was important, 
what was less important, and what was potentially 
important? Representatives from various environmental 
organizations recommended certain actions by 
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corporations. The positive initiatives of Canadian industry 
enabled Canadians to stand up and say, without fear of 
contradiction and with some pride, that they were doing it 
all. Indeed, it appeared that Canada was very much in the 
lead. 

A further positive development has been the greening of 
corporate governance. Today, corporate governance in a 
well run business, such as Noranda, has a senior 
environmental officer (for example, a senior vice-president) 
with overall responsibility for environmental control and 
assessment matters. Environmental audits are conducted 
throughout the operations. There is a Board of Directors’ 
Environmental Committee and the company publishes an 
Environmental Report. In other words, its environmental 
performance is transparent to the world, it is proud ofthat 
performance and will accept all the constructive help that 
is offered. 

Despite these plositive developments, an international 
level playing field has not yet been created. This is due to 
several factors, probably the most important of which is 
the contrast of conditions in developing and developed 
countries. 

Forinstance’at t,heflrstWICEMconferenceinVersailles, 
when participants; were discussingacidrain and smelters, 
a man, who identified himself as being from Ethiopia, said 
it was interesting that those in the North were fixing up 
their smelters but he wanted to build more smelters. His 
people were dying and he figured that additional smelters 
would improve their opportunities. This stark contrast 
shows the difference between actions open to the developed 
world and those available to countries who are literally 
fighting off starvation. 

The concept of a level playing field is certainly being 
worked on. It is hoped that some large strides will be made 
following the United Nations Conference on Environment 
and Development (UNCED) in Rio de Janeiro in June, 
1992. What is currently absent is a standard database. 
There is no standard of measurement in many fields. 
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There is no sense of what is important. Furthermore, 
technology has changed the definition of zero. A few 
decades ago;pollutants were measuredin parts per million; 
in 1965, it was parts per billion; now, it is parts per trillion. 

The third major international issue, after the range of 
conditions and database requirements, is the use of the 
best available technology which is economically achievable. 
This is different in different places and it is not generally 
accepted that what is good in Canada is the same as in 
Spain, Brazil or Sweden. 

The fourth issue in this matter of environmental control 
is financing. Currently, resource industries are in an 
extreme depression and the financial resources are really 
not there. Even though all available.corporate finances 
are devoted to what is mandated by environmental purists, 
there is not enough money for even normal maintenance 
operations. 

This leads back to the issue of product pricing. In 
current product pricing, one gets virtually nothing for 
recycled paper and chlorine-free pulp. The pricing 
mechanism has not responded to the point where 
responsible people in society will actually pay for 
environmentally superior products. Loblaws will confirm 
that their green products only sell well in their upscale 
stores. This suggests that many people are not yet ready 
to make a financial sacrifice for the environment. 

Finally, there is the issue of competitive 
environmentalism. When countries choose to deal with 
their resource pricing and management in differing ways, 
economic disadvantage will happen and this provides a 
strong argument for the need for a level playing field. 
Canada is well out in a leadership position environmentally. 
It is amatter of some concernforcanadian competitiveness 
that Canada does get not too far out in front. 
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4 
The Environmental Industries’ Perspective 
Guy Saint-Pierre 

Guy Saint-Pierrehasbeen thepresidentand ChiefExecutive 
Officer of the SNC Group Inc, Montreal, since 1989. Prior 
to that he was the President and Chief Executive Offier of 
Ogilvie Mills Ltd. M. Saint-Pierre has also held political 
positions with the Government of Quebec, includingMinister 
of Education and Minister of Industry and Commerce. He 
is a Director of a number of companies, including the 
Conference Board of Canada, Suncor Inc, ESSROC Corp, 
Group Commerce Insurance Co, Royal Bank of Canada, 
the SNC Group Inc, and GM Canada Ltd. He holds a BASc 
in Civil Engineering from Lava1 University and a DIC and 
an MSc from the University of London. 

Sustainable development was the fundamental principle 
underlying the message of the Brundtland Commission 
Report. Essentially, sustainable development attempts to 
achieve a balance between economic development and 
environmental protection. 

Environmental clean-up is not just a goal to be achieved: 
it is a challenge that offersgreat opportunities for Canada. 
The environmental industry is one of the fastest-growing 
in the Canadian economy. It will be called on to play an 
increasingly important role in enabling Canada to penetrate 
highly competitive international markets and to establish 
a strong position in them. 

The Canadian environmental industry employs about 
150,000 people directly and indirectly with revenues 
ranging from $7 to $10 billion per year. A recent study by 
Peat Marwick, Stevenson & Kellogg indicates that 
environmental protection and conservation in North 
America represent a total market of over $100 billion; an 
amount slightly greater than the entire North American 
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aerospace .and aviation industry (one of the largest 
industrieson this continent). Measuredin constant dollars, 
theenvironmentalindustryisgrowingat arateof75%per 
year, compared with 2 to 3%for the aerospace and aviation 
industry. 

Rising energy costs and technological improvements 
that increase the energy efficiency of industrial machinery 
have led many industries to meet very strict pollution- 
abatement criteria. Many companieshave discovered that 
their efforts to achieve better environmental results have 
harmed neither their productivity nor their 
competitiveness. Changes in management systems and 
investments in modern plants and equipment have 
improved their economic performance while also providing 
benefits for the environment. 

Sustainable development also hasimportantimplications 
for foreign trade and investment in Canada. Companies 
that use manufacturingprocesses with a low environmental 
impact often gain an advantage in the- marketplace so 
Canadian firms are sure to experience pressures toimprove 
their environmental performance if they want to maintain 
good trading relations with their foreign partners and a 
strong position in the international market. 

The environmental industry promises to be one of the 
most active markets in the 1990s. According to the 
Brundtland Report: 

“The process of change, itself, is a process of dynamic 
restructuring that requires a high level of economic 
activity. We will have to promote technology that 
consumes small amounts of energy. We will also have to 
invest in infrastructure to satisfy a new model of future 
activity. Consequently, the private sector, the unions, 
and governments should recognize that this need for 
change will provide major opportunities both for 
investment and for employment.” 

Canadian companies and Canadian entrepreneurs have 
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every opportunity to develop and market new 
environmental technologies. The main ingredients for 
profitability with good environmental results are sound 
technical design and high-quality management, for which 
Canada’s consultant-engineering industry is recognized 
throughout the world. This represents a precious asset for 
achieving our environmental objectives. 

The North American Environmental Market: An 
Overview 

An exhaustive study of business opportunities for the 
environmental industry in North America was conducted 
in 1991 by Richard K. Miller and Ass0ciates.l According 
to this study, the pollution-control and waste-management 
industry has annual sales of over $100 billion. Moreover, 
this industry is expected to experience rapid growth in the 
coming decade because government and industry will be 
increasing their expenditures in these areas appreciably 
(see Appendix 1 at the end of this chapter). 

Furthermore, many industrial areas have been affected 
by the integration of environmental concerns, for example, 
the grocery industry, the automotive industry, and the 
construction industry. Virtually, every industry sector is 
affectedbytheenvironment. Formost,itpresentspotential 
business opportunities. Further integration of 
environmental concerns in business will be seen in the 
future as people begin to understand more fully the 
relationships between the environment and the economy. 
In the natural environment, there is a vital ongoing 
relationship between water, land, air, flora, and fauna. 
Well over half of the economic wealth in North America is 
produced from environmentally-based activities. 
Therefore, it should not be surprising that these 
relationships are repeated in the economic context. 

The environmental industry will undoubtedly be the 
hottest market sector in the 1990s. It will create knowledge- 
based, high technology jobs. It will give rise to new 
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opportunities for investment and international trade. It 
will generate new businesses and, most importantly, it 
will help protect lthe natural environment. 

Just as the 198’0s saw a proliferation of “lite” products 
designed to meet growing consumer health awareness, the 
1990s will be the decade of “green” products designed, 
packaged and m.arketed with a strong environmental 
perspective. A. survey of consumer attitudes on 
environmentalism completed by the Michael Peters Group 
found that 89% of 1,000 Americans interviewed were 
concerned about the environmental impact of the products 
they purchased, and that 78% were willing to pay as much 
as 5% more for a product packaged with recyclable or 
biodegradable materials. 

The strength of the environmental industry is due to the 
fact that there are so many market drivers. The strongest 
ofthese are the numerous andever-increasinglawsrelating 
to pollution control and waste management. Another 
major force is the “green movement” or the new emphasis 
on protecting the environment which is being felt 
throughout Nortlh America and the world. Decreasing 
landfill capacity and the recent dramatic costs associated 
with waste disposal are driving the waste management 
industry. As well, directors and executives of corporations 
arereceivingprisonsentencesforviolatingenvironmental 
laws. Finally, corporations are concerned about their 
public image and are spending huge sums of money to 
avoid the embarrassment that may be caused by being 
publicly labelled as major polluters. 

Current Trends and New Directions 

North American manufacturers spend in excess of $100 
billion annually on pollution control measures and 
equipment. Still, the question remains: Why is such a 
moderate return on investment being achieved and what 
can be done to improve the failing pollution control 
situation? 
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To understand more fully how this critical point was 
reached, it is necessary to examine the ways in which 
North America has traditionally approached waste 
management. Often referred to as the “end of pipe” 
method, this single-media approach focuses solely on 
treating waste at the point of release into the environment. 
Whileeffectiveinmanyinstancesandstillwidelypractised, 
this approach has two major limitations. 

First, the “end of pipe” method often only succeeds in 
transferring pollutants from one medium (air, water, 
land) to another. Also, treatment may not always result in 
waste that is environmentally acceptable. Instead, it may 
only eliminate certain harmful characteristics. 

Second, the “end of pipe” method is a non-integrated 
approach to waste management. By focusing only on 
treating waste that has already been generated, this 
philosophy often blinds companies to the full range of 
opportunities that exist for reduced waste generation 
during daily process/engineering operations. In addition 
to hazardous wastes, these opportunities exist for solid 
waste and “industrial trash” as well as wastewater and 
discharges to atmosphere, which are often overlooked or 
considered to be inevitable by-products of the 
manufacturing process. 

The waste management dilemma cannot be ignored. 
Government, the industrial community, and trade 
associations (including the National Association of 
Manufacturers and the Chemical Manufacturers’ 
Association) believe that it is time to change direction. 
Collectively, they are endorsing a revolutionary new 
approach to waste management called “waste 
minimization” or “pollution prevention”. 

Industrial growth has been so rapid that the very 
definition of the role of an environmental consulting firm 
is undergoing a major transformation. Today, 
environmental consultants must be able to focus on more 
than just feasibility studies. Two distinct sectors for 
environmental consulting will emerge in the 1990s: very 
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large firms (20 to 30 in number) and niche-oriented firms. 
Companies that have not been in environmental consulting 
but have been in other engineering areas, such as land 
development, are currently trying to establish themselves 
in the marketplace. To meet demand, major firms are 
offering a full range of services, from planning and design 
to construction management. In the hazardous waste 
field, experts feel that there is going to be a strong trend 
toward consulting firms moving into remediation, where 
they will be involved in construction as well as design. 
Increasingly, private-sector clients will look to firms to 
provide a full range of services. 

The environmental consulting field is facingthe challenge 
of globalization. European firms are an increasingpresence 
and competitive threat in North America. At the same 
time, US firms are expanding their activities abroad, 
where the market in Taiwan is seen as particularly 
attractive. There are also spot opportunities in Europe. 

The US is ahead of most other countries in terms of 
environmental clontrols. This provides the Americans with 
tremendous opportunities in the global market: Eastern 
Europe, alone, could provide enough opportunities to last 
into the next decade. The PacificRim will also grant clean- 
up contracts worth hundreds of million of dollars in the 
near future. Many firms may not survive in the world 
market because of the different ground rules involved. 
The companies that will survive in the world market are 
those with global awareness “skills”: more global 
representation on boards of directors and an understanding 
of local politics, banking and taxation (See Appendix 2 at 
end of chapter). Moreover, the new emphasis on waste 
minimization and pollution prevention is creating a demand 
for consultants who understand the industrial process. 
Front-end processing skills are now in demand rather 
than the end-of-pipe approach. 

The fully integrated firm is the trend for the future. 
Industrial firms prefer that as few companies as possible 
handle their waste streams and become intimate with the 
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production processes, believing that costs and liabilities 
are more readily assignable if one firm performs a turnkey 
job. A pure equipment supplier, lab services company or 
environmental consultant, will probably not be a successful 
company in five years. Rather, a total systems approach, 
including treatment and disposal, could become a 
requirement for doing business in this market (See 
Appendix 3 at end of this chapter). 

According to John NaisbitF, the recession has taken its 
toll on available jobs across the continent, yet a handful of 
industries continue to offer career opportunities for people 
with the right education and the 199Os, the “Decade of the 
Environment”, will open up an extraordinary variety of 
career opportunities, both technical and non-technical. 
Three fields in particular offer sure-fire job opportunities 
for the 1990s: computers, health care and environmental 
services. Toxicologists, pharmacologists, biochemists, 
geologists, and civil and chemical engineers will be in 
demand, along with professionals in chemical waste 
management, hazardous waste management, industrial 
hygienists, health and safety managers, hydrologists, 
environmental lawyers and recycling specialists. 

Recycling laws, for instance, will bring a flood of jobs. 
The US Environmental Protection Agency aims to reduce 
trash headed for landfills by 25% over the next two years. 
In California, which wants to go further, state regulations 
require cutting the amount of trash in landfills by a 
quarter in 1995 and by half by the year 2000. Meeting 
those goals will require a huge increase in technicians and 
manual labourers and, while recycling efforts escalate, 
companies are seeking specialists to design 
environmentally-acceptable packaging. 

Mounting concern over indoor air pollution will create a 
host of career opportunities for professionals trained in 
chemistry, biology, microbiology, heating and air- 
conditioning systems, architecture and indoor 
environmental planning. As well, the need for professionals 
to cope with environmental catastrophes, toxic waste, and 
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dirty air, water and soil, is growing by 25% annually. A 
single United States federal program, the Department of 
Energy’s campa.ign to clean up nuclear power plants, will 
open up 20,000 to 25,000 jobs over the next 30 years. 

Not all the work is limited to technicians: the 
environmental movement and industry will need personnel 
managers andaccountants with environmental experience, 
skilled writers to turn out written reports, marketing 
professionals to sell environmental products and locate 
new clients, an’d truck drivers and forklift operators to 
work at landfills. 

The Canadian Environmental Industry 

The environmental-protection market comprises a great 
many different goods and services. These goods and 
services can be classified into four major categories (See 
Appendix 4 at end of this chapter), each of which presents 
its own challenges and opportunities. These categories 
are: technology, goods, and services used by industry to 
protect the environment; multipurpose technology, goods, 
and services that have a wide range of applications, one of 
which is protecting the environment; non-polluting 
industrial processes, whose use helps to protect the 
environment; and consumer goods and services that are 
not harmful to tlhe environment. 

Thismarket is determined almost entirely by regulatory 
requirements and its growth depends largely on the 
introduction of n.ew standards and regulations, It is now 
increasing by about 5 to 7% per year in constant dollars, 
and this growth will be steady. Municipalities are the 
largest potential customers, spendingapproximately $2 to 
$2.5 billion per year for goods and services. The pulp and 
paper industry is another important market niche, 
especially for wastewater treatment. Technical capability 
and price are key purchasing criteria in this market. 

In a 1991 report, prepared by Ernst Young on behalf of 
Industry, Science and Technology Canada, the Canadian 
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market for goods and services related to environmental 
protection was estimated at $5 to $7 billion per year. 
These figures included only goods and services that were 
purchased on the open market; they did not include non- 
purchased services, such as analyses performed internally 
by government laboratories. In addition, about $3 billion 
or more was spent each year on non-polluting industrial 
processes. Investment projects, including funds committed 
for engineering and construction goods and services, 
represented about $3 to $4 billion, or 60% of this market 
(See Appendix 5 at end of this chapter). 

Canada is currently implementing a $3 billion “Green 
Plan” to clean up and protect its air, land and water over 
the next five years. Goals of the plan include reducing air 
pollution by 40%, creation of five new national parks, 
stabilizingC0, and other greenhouse gas emissions by the 
year 2000, reducing solid waste by 50% over the next 10 
years, and developing detailed plans for cleaning up the 
Great Lakes. 

The “Green Plan”includes some lOOinitiatives involving 
dozens of federal agencies and sundry business and 
environmental organizations. New federal programs will 
be established, including a Great Lakes Pollution 
Prevention Centreby 1992andafive-year ocean Dumping 
Control Program. An Of&e ofWaste Management will be 
launched to help achieve a 50% waste reduction by the 
year 2000. As part of that effort, a National Waste 
Exchange Program will be formed to seek market 
opportunities for waste materials re-use. A system to 
monitor the Us’s contribution to Canada’s ozone problem 
will also be established. Negotiations will be held with the 
US on how to reduce transboundary emissions. 

Under the clean air initiative, the government plans to 
phase out CFCs by 1997 and methyl chloroform by the year 
2000. The plan also hopes to reduce Canada’sground-level 
ozone emissions by 15% over the next 15 years. In an effort 
to control hazardous wastes, new regulations to restrict 
harmful pulp and paper mill effluent were introduced in 
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1991. Thirty hazardous waste sites are targeted for 
cleanup by 1995. A. database ofhazardous pollutants used 
and released by industry and transport sources will be 
established. The federal government’s Green Plan will 
unquestionably stimulate demand for industrial goods 
and services related to environmental protection. 

Opportunities for the Canadian Environmental 
Industry 

The domestic market thus offers some promising 
possibilities because ofits current size and itspotentialfor 
growth. Canadian investment in pollution-control 
equipment (excluding services) represented a market of 
about $1.4 billion in 1990, or an increase of 43% over 1986. 
Expenditures by municipalities for water and sewage 
treatment and treatment of solid wastes, along with 
expenditures by private industry (particularly the pulp 
and paper, oil, and metallurgical industries) to comply 
with new regulations, should greatly stimulate the 
environmental industry in Canada. 

There are con.siderable opportunities for Canadian 
suppliers in this industry to expand in the domestic 
marketplace because Canadian companies control less 
than half (only 44%) of the domestic market for pollution- 
control equipment. Most of the pollution-control equipment 
purchasedin Canadaisimported, and90% oftheseimports 
come from the United States. 

Canadian involvement in export markets has also been 
very limited to date. According to one study, only 20 
manufacturers aad 20 service companies in the Canadian 
environmental industry export their goods and services, 
despite the image of a world leader in this industry that 
Canada enjoys abroad. Export markets have a number of 
features that could offer attractive opportunities for 
Canadian suppliers. Many studies have concluded that 
the environmen ta1 markets will experience rapid growth. 

An overview ofgrowth projections for US environmental 
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markets, prepared by Industry, Science and Technology 
Canada, suggests promising opportunities in solid wastes, 
hazardous waste, sewage treatment, water supply and 
solid waste disposal. Solid wastes present a growth 
opportunity for suppliers of goods and services to the 
American market. Government expenditures for disposal 
of solid waste amount to $7 billion per year in the US, 
compared to $600 million in Canada. As disposing of solid 
wastes becomes more and more difficult, recycling will 
become an increasingly important alternative in both 
countries. 

In the United States, the marketsforrecyclingwill grow 
at an annual pace of 13% through 1994. For recycling of 
plastic packaging, the longer-term growth opportunities 
are also of interest: by the year 2002, recycling will account 
for 43% of the entire plastic-packaging disposal industry, 
as compared to only 1% today. Whereas 96% of plastic 
packaging now ends up in landfills, only 36% will be 
landfilled by the year 2002. The markets for recovering 
waste and converting it to energy will grow at an annual 
rate of 11% from now through 1994. The costs of disposing 
of hazardous wastes could increase to over $200 billion. Of 
the 850 priority clean-up sites identified by the US 
Environmental Protection Agency (EPA), only 6 have been 
cleaned up so far. 

Capital expenditures by municipalities for sewage- 
treatment facilities will reach $2.8 billion by 1995. 
Expenditures for operations and maintenance will be 
three times this figure. The main areas where this 
investment will go are: engineering ($240 million), 
equipment ($370 million), instrumentation ($65 million), 
construction ($1.7 billion), and materials ($490 million). 
Public power utilities and industrial institutions also plan 
sizable investments for treating their effluent ($1.2 billion 
and $4.5 billion, respectively). The US government 
estimates that between now and the year 2000, industry 
will spend $60 billion to meet the standards imposed by 
the 1987 amendments to the Clean Water Act. 
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The annual budget for supplying water in the United 
States is in the order of $100 to $150 billion. Associated 
General Contractors estimates that requirements for water- 
supply infrastructure will be $139 billionbetween now and 
the year 2000. Real expenditures on public sewage systems 
in the US are rising at an annual rate of about 3 to 4%; the 
current figure is $13 billion. Associated General 
Contractors also estimates that $508 billion will have to be 
spent between now and the year 2000 on waste water- 
treatment infrastructure in the United States. 

Other foreign markets may also present opportunities 
for Canadian exporters. The environmental market in 
Western Europe has now reached 40 billion ECUs 
(European Currency Units; in 1987, one ECU equalled 
$1.30Canadian).Ofthistotal,21% wasspentoncontrolling 
atmospheric pollution, 50% on water pollution, and 27% 
on treatment of solid wastes. West Germany is the largest 
market in Europe, amounting to $11 to $13 billion (US) 
dollars according to one study, or 14 billion ECUs per year 
according to another report. On average, the various 
sectors ofthe West German market grew at an annual rate 
of 6% to 8% between 1980 and 1987. 

In the Far East, Japan is increasing its environmental- 
protection activities to solve serious problems that have 
become apparent. For example, only 40% of the country’s 
population is served by public sewage systems. Taiwan 
has become an extremely dynamic country in 
environmentalmatters. Lawspassedrecentlyhavehelped 
to establish a$35 billion (US) program to clean up pollution 
on the islands by the year 2000. South Korea will spend 
$750 million on pollution-control equipment over the next 
5 years. After that, its expenditures are likely to increase 
by $100 million per year. The government of Hong Kong 
also recently announced a $3 billion (US) pollution control 
program. 

In the developing countries, purification of water for 
human consumption represents a major challenge. Only 
18% of the rural population of Indonesia and 30% of the 
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rural population of China has access to potable water. In I 
China, Indonesia, and Thailand, supplying potable water 
is one of the main socio-economic objectives. According to I 

one study, to provide potable water to everyone on earth 
would require an annual expenditure of 20 to 30 billion 
dollars. It would also take 20 million hand pumps. 

The opportunities in Eastern Europe also deserve 
gttention. In Romania, for example, SNC has recently 
made some interesting inroads. 

Closer to home, US News & World Report conducted a 
survey of current conditions in Mexico. It found that 
indiscriminate dumping or long-term storage ofindustrial 
garbage and hazardous wastes is trashing the landscape 
and poisoning the water and soil. A slumgullion ofchemical- 
laced industrial waste water and raw sewage pumped into 
canals and rivers is causing widespread gastro-intestinal 
illness, hepatitis and other long-term health problems - 
including a suspected increase in mortality from certain 
cancers. Massive discharges of toxic fumes have occurred 
in chemical plants and other factories. In the Matamoros- 
Reynosa region alone, seven major accidents, since 1986, 
have sent more than 350 people to hospitals and forced 
thousands to flee their homes. 

Employees of Maquiladora (a program that allows US 
companies to operate in Mexico) - most of them women, 
who sometimes start work at 13 years old - are exposed to 
toxic substances and other workplace health hazards 
withoutbeinggiven safetyinstructionsorbasicprotection, 
such as masks and gloves. There is also evidence of severe 
birth defects suffered by infants born to workers. 

Because of the scope and severity of Mexico’s pollution 
problems, the Mexican environmental protection agency, 
SEDUE, is working to reduce hazardous waste: new laws 
require factories, includingUS and foreign owned assembly 
plants, to comply with ,the nation’s expanding hazardous 
waste laws. Millions of tons of waste will require treatment, 
storage and disposal at factories that, for the most part, do 
not yet exist. 
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Mexican President Salinas de Gortari ismakingpollution 
control and waste management a political priority. He has 
announced a $2.5 billion program to cut pollution in 
Mexico. The plan includes new restrictions on industrial 
waste generators and small generators. The plan also 
calls for a ban against any new industrial facilities in the 
Mexico City basin. More than 40% of the plan’s funding 
will come from foreign countries, including Japan, France, 
Germany, Britain and the United States. As a result of the 
environmental plan, Mexican-based factories can expect 
increasing pressure from enforcement agents to start 
complying with Mexico’s hazardous waste laws. 

SEDUE estimates that it will cost Mexico $25 billion to 
solve the pollution problems in Mexico City alone. The 
Mexican government plans to spend more than $100 
million over the next three years to fight Mexico city’s 
pollution problems. The total market for pollution-control 
equipment in Mlexico amounts to approximately $250 
million and was growing at a rate of 10% per year until 
1990. 

The Japanese government has offered $805 million in 
untied credits to Mexico for environmental projects. While 
current business opportunitiesunder Japan’s development 
assistance program targets air pollution from fuel oil, 
leadedgasolineandoldrailroadlocomotives,futureprojects 
may include engineering, construction and equipment for 
water, solid and hazardous waste treatment. 

The environmental, waste management, and pollution 
control programs ofthe UnitedStates, Canada, andMexico 
present a market opportunity to businesses in all three 
countries. Mutual business opportunities are also evident 
between Mexico and their North American neighbours. 
The experience gained in the recently expanding national 
environmental efforts by several leading Mexican 
environmental firms could give them a competitive edge in 
some US and Canadian markets. At the same time, these 
expanding efforts offer opportunities to the environmental 
businesses of the United States and Canada. 
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Problems and Prospects 

Canadian environmental businesses are not going to 
penetrate the international marketplace simply by magic. 
In the United States, for example, the Buy America Act of 
1933 poses a major obstacle to the purchase of Canadian 
materials by the government. Under this law, US products 
enjoy a 6% advantage for most government contracts, and 
a 12% advantage for contracts reserved for American 
small businesses and in areas where there is a labour 
surplus. Services are not covered as part of the Canada- 
US Free Trade Agreement that deals with government 
contracts. Thus, the Buy America Act applies to services 
procured by the US federal government through a tendering 
process. All materials put out to tender under contracts for 
services are also subject to the Buy America Act; 
consequently, Canadian materials are placed at a 6 to 12% 
price disadvantage compared to American materials. 

Moreover, purchases by state and local governments are 
not subject to the portions of the Canada-US Free Trade 
Agreement that deal with government contracts. Clauses 
giving preference to American suppliers can be found in 
the contracts awarded by at least 32 states and many local 
governments. Some of these clauses are intended to give 
preference to local suppliers, whereas others simply favour 
American products in general. 

Though the international market may be growing 
vigorously, to achieve any significant penetration of this 
market, the Canadian environmental industry will have 
to make major efforts and meet certain conditions. Four 
efforts in particular will be critical. 

The first is developing a strong domestic market that 
will enable the Canadian environmental industry to achieve 
a critical mass of expertise, with leadingedge technologies 
and human resources. For this to happen, governments 
must carry out major environmental programs and 
influence the industrial, manufacturing, and trade sectors 
of the economy to do the same. 
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A second condition is tighter co-operation between 
governments and the environmental industry. This is 
essential in order to strengthen partnerships both within 
Canada and with foreign counterparts, to establish rules 
that are fair to all :parties concerned, and to promote access 
to the most up-to-date information on technologies, business 
opportunities, financing programs, and changes in 
regulations. Companies that know what is going on in the 
internationalmarketplace will be able to foresee Canadian 
legislative developments more accurately. They will be 
better prepared to take advantage of opportunities to 
transfer or acquire technology and to forge strategic links 
with various partners. 

A third requirement consists of efforts to give the 
Canadian environmental industry a shot in the arm. Too 
often, there is a lack of communication between Canadian 
suppliers of environmentally-protective goods and services 
and their customlers in Canada and elsewhere. Research 
has shown that many potential buyers are not familiar 
with Canadian suppliers or the technology they offer. 
Companies (espsecially those with new technologies or 
technologies under development) can benefit greatly by 
ensuring that increasing customer awareness is a key part 
of their marketmg strategy. Government, for its part, 
should continue to implement policies to stimulate research 
on - and development and transfer of - environmental 
technologies, as well as marketing-assistance programs 
and measures to help train environmental specialists. It 
was recently announced that $100 million will be spent for 
such initiatives under the Green Plan. This is a step in the 
right direction. 

Fourth and last, the Canadian environmental industry 
must organize itself, at both the national and regional 
levels, to express its views (a) on matters affecting its own 
development (technology, information, co-operation, and 
regulation); and(b) on international environmental matters 
(Canada’s participation in the OECD, GATT, and North 
American Free Trade; relations with the United Nations 
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Environmental Program, the European Community, and 
countries of the Francophonie; international trade; and 
financial agencies). 

In short, with a strong domestic market to support it, the 
Canadian environmental industry can carve out a place in 
the international market, iftwo conditions are met: Canada 
must improve its own structure and organization; and it 
must take a more coherent approach to co-operation with 
the public sector. 
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Appendix 1 

Summary of 1990 Environmental Market 
in North America 

Air Pollution Control 
Water and Wastew,ater Management 
Solid and Municipal Waste Management 
Recycling 
Environmental Consulting Services 
Waste-to-Energy 
Hazardous Waste Management 
Pollution Prevention/Waste Minimization 
Indoor Air Quality 
Asbestos Abatement 
Remediation 
Spill Clean-up and Control 
Environmental Instrumentation 
Nuclear Waste Management 
Environmental Test Laboratories 
Medical Waste Management 
Noise Abatement 
Underground Storage Tanks 
Environmental Softiware 
Radon Abatement 
Lead-Based Paint Abatement 
Electric and Magnetic Field Exposure 

$ 2.4 billion 
$ 8.0 billion 
$29.5 billion 
$13.0 billion 
$ 9.0 billion 
$ 2.5 billion 
$ 6.0 billion 
$ 5.0 billion 
$ 5.0 billion 
$ 3.5 billion 
$ 3.0 billion 
$ 2.0 billion 
$ 1.2 billion 
$ 1.0 billion 
$ 1.0 billion 
$ 1.0 billion 
$ 1.0 billion 
$ 0.8 billion 
$ 0.5 billion 
$ 0.2 billion 
$ 0.1 billion 
$ 0.0 billion 

TOTAL 

60 

$95.7 billion 



Sustaining Canada’s Prosperity 

The Largest Sectors of the Environmental Industry are: 

l solid and municipal waste management ($29.5 billion) 
l recycling ($13 billion) 
l environmental consulting services ($9 billion) 
l water and wastewater management ($8 billion) 
l hazardous waste management ($6 billion) 
l pollution prevention and waste mitimization ($5 

billion) 

The sectors expected to experience the most growth are: 

l pollution prevention and waste minimization (35%) 
l soil and site restoration (25%) 
l environmental consulting services (15%) 
l recycling (11%) 
l all categories of waste management* (10%) 

(*hazardous waste 42%; solid waste 7%; water 41%; 
air 10%) 

Other sectors that may present opportunities: 

l biomedical waste management 
l indoor air quality 
l management of underground storage facilities 
l conversion of waste to energy 

SOURCE: 
Environmental Markets 1991-1993 

R K Miller & Associates Inc 
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Appendix 2 

Examples Of Leading Corporate 
Enwironmental Effort8 

l DuPont is pulling auk ofa $750 million-a-year business because 
it may harm the earth’s atmosphere. 

l McDonald’s, which uses hundreds of millions of pounds of 
paper and plastic waste annually, has become a crusading 
proponent of recycling, and aims to become one of America’s 
leading educators about environmental issues. 

l 3M is investing in myriad pollution controls for its 
manufacturing facilities beyond what the law requires. 

l Procter & Gamble and other smart marketers are moving to 
cast their products in a environmentally friendly light. 

l Pacific Gas & Electric teams up with environmental groups - 
some of which it used to fight - to do joint projects, such as a $10 
million study of energy efficiency. 

l Sun Co. will spend $126 million on its Atlantic subsidiary to 
improve the environmental integrity of that division’s 
Philadelphia refinery and its products. The firm plans to build 
three new units and upgrade another one. 

l Unocol announced a program which would pay owners $700 
each for the first 7000 scrap pre-1971 cars turned in. Older cars 
cause up to 30 times the pollution of new models. In addition, the 
company’s stations will offer free emission inspections and anti- 
pollution adjustments on pre-1975 automobiles. 

SOURCE: 
Environmental Markets 1991-1993 

R K Miller & Associates Inc (Vol 1, p.48) 
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Appendix 3 

The Environmental Business: What Scope? 

Most assessments of the environmental market include: 

l Capital expenditures for pollution control and waste 
management products and equipment 
l Expenditures for the construction of pollution control and 
waste management facilities 
l Operations andmaintenance costs of pollution control facilities 
l Expenditures for pollution control and waste management 
services 

However, the entire scope of the environmental market should be 

viewed as much broader, including the following: 

l Shifts in commercial expenditures attributable to 
environmental considerations 
l Shiftsin consumer expenditures attributable to environmental 
considerations 
l Income to the support businesses: education and training, 
research and development, publications, insurance, financial 
services, etc. 
l Investments in environmental businesses, financing and 
banking, and interest paid for loans on environmental projects 
l Governmental and private sector expenditures which encourage 
or legislate environmental objectives 
l Expenditures for the development and production of 
environmentally compatible substitutes 
l Legal consultation, litigation costs, and penalties 
l Expenditures for pollution prevention and waste minimization 

SOURCE: 
Environmental Markets 1991-1993 

R K Miller & Associates Inc (Vol 1, p.31) 
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Appendix 4 

Categories of Goods And Services 
Related to Environmental Protection 

Category 1 
Technology, goods, and services used specifzally to protect the 

environment 

Environmental impact studies 
Laboratory services 
Membrane technologies 
Aeration tanks 
Ultraviolet radiation equipment 
Air-quality monitoring equipment 

Category 2 
Technology, goods, and services with multiple applications, 

including protecting the environment 

General engineering services 
General construction services 
Water pumps 
Pipes and valves 

Category 3 
Non-polluting industrial processes 

Closed-loop water supply systems 
High-efficiency fuel burners 
High-efficiency motors 
Electrical arc furnaces 

Category 4 
Consumer goods a!nd services that are not harmful to the 

environment 

Reusable plastic containers 
Reusable pallets and packaging 
Phosphate-free detergents 
Recycled paper 
Diaper services 
Environmentally friendly lawn-care services 

SOURCE: 
Report prepared by Ernst and Young 
on behalf of Industry, Science and Technology Canada, 1991 



S
u

stain
in

g C
an

ad
a’s P

rosperity 

65 



Trade, Environment & Competitiveness 

References 

1. MILLER, RICHAX~D K. & ASSOCIATES INC Environmental 
Markets 1991 - 19!33 (3 ~01s) 

2. NAISBITT, JOHN (1991) “Trend Letter”in Inside Guide 
Sept. 

Bibliography 

GOVERNMENT OF (CANADA (1991) Crossroads ‘91: Market 
Profiles - Environmental Equipment and Related Services 
Department of External Mairs and International Trade. 

GOVERNMENT OF C~ADA (1991)A $100 MilEion Initiative 
Environment Can,ada, October. 

GCWERNMENT OF C:ANADA ( 199 1) The Canadian Market for 
Environmental .Protection Products and Services 
Department of Industry, Science and Technology. 

&~ERNMENT OF C:ANADA (1990) Markets for the Canadian 
Environmental Industry Department of Industry, Science 
and Technology, July. 

&~ERNMENT OF CANADA (1991) Investing in Cunudu 
Investment Canada, Spring, VoW4. 

I 66 



Sustaining Canada’s Prosperity 

5 

The Environmental Community’s Perspective 
Michele Swenarchuk 

Michelle Swenurchuk is the actingdirectorand counsel for 
the Canadian Environmental Law Association. She is lead 
counsel for the environmental coalition on Forests for 
Tomorrow at the Environmental Assessment ofForestry on 
Crown Lands in Ontario. She is also a member of the 
Forests Sectoral Tusk Force established under the Ontario 
Round Table on the Environment and the Economy. She 
has written extensively on the environmental effects of 
trade. In addition to practising knvironmental law, she 
has been a practitioner and policy analyst in the fields of 
labour, native rights, and aviation law. 

In Canada today, a great deal is said about the economic 
crisis in which we are living and a great deal of attention 
and public policy debate centres on that crisis. No Canadian 
political leader has yet argued, however, that we live in an 
era of serious ecological crisis. 

Environmentalists approach most questions, including 
trade, from that perspective. The global ecological crisis 
has become clear and examples abound: 

a) global warming will have an enormous impact on our 
lifestyles, agriculture, forests, fisheries, sea levels, and on 
coastal regions around the world; 

b) there is also the depletion ofthe ozone layer; there are 
catastrophic and worsening levels of poverty in the Third 
World, which are linked closely to environmental problems; 

c> we have seen ever increasing rates of exploitation of 
natural resources by industrialized nations; 

d) we are experiencing international problems of 
ecosystem pollution - air, surface and ground water, as 
well as soil pollution. 

At the Canadian Environmental Law Association, 
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discussions about trade and environment matters and 
environmental plrotection always deal with the pollution 
aspect of environmental protection: environmental 
standards, health, human and animal standards, and 
industrial emissions. They also deal, increasingly, with 
questions of resource management and conservation. 
Examiningenvironmental concerns from these twovantage 
points makes it clear that the question of resource use 
relates to the entire use of the planet. 

Resource m,anagement and mismanagement, 
conservation and lack of conservation, are dichotomies 
grounded in our industrial philosophy, a philosophy which 
is incompatible with environmental protection. Limitless 
growth, which has been a characteristic of society, is now 
clearly and demonstrably incompatible with sustainable 
development. The use of resources - wherever they may be 
obtained - without provision for future generations is 
environmentally destructive. 

Canadians are ,the most profligate users of energy in the 
world. The Brundtland Commission has advised 
Canadians to make massive reductions in energy use. At 
this time, however, and partly as a result of the Canada- 
US Free Trade Agreement, Canadians continue to expand 
energy use and extraction. 

The idea that trade agreements (dealing as they do with 
both resource use trends and the establishment of 
standards) are intimately connected to the environment, 
may seem self-evident. However, as recently as 1988, 
during the Canada-US Free Trade debates, it was the 
position of the Canadian government that the US-Canada 
Agreement was a commercial agreement between trading 
partners that did not concern or affect the environment - 
and this about a deal that contained an entire chapter on 
energy (theunderlyingresource that drives every economy), 
as well as sections pertaining to agriculture, pesticides, 
forests, fisheries and that tradeable good, water. 

Most environmentalists see the structure of GATT, the 
Canada-US Free Trade Agreement, and the projected 
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directions for the proposed Canada-US-Mexico trade deal, 
as inherently environmentally destructive. These 
agreements entrench current practices of industrial 
exploitation of resources and interfere with the sovereign 
rights of countries to set and retain environmental 
standards. There are fundamental problems in treating 
environmental standards as non-tariff barriers to trade. 
Another problem is the failure of trade agreements to 
acknowledge that there are values, other than commercial 
ones, of importance to human and planetary systems. 
Even if an environmental standard has an impact on 
trade, unrestricted trade should not have such sacrosanct 
status that the environmental regulation would fall. 

There are very real concerns about the use of the Free 
Trade Agreement to defeat Canadian (and American) 
environmental standards: one example is the requirement 
of the Canadian Fisheries Act for the landing of Pacific 
coast salmon and herring being found incompatible with 
the Agreement; in another, the Canadian government 
intervenedin the asbestos case in the US, arguing that the 
EPA ban contravened the FTA provision regarding 
standards-related measures that created unnecessary 
obstacles to trade, and a US Environmental Protection 
Agency standard was struck down. 

Many share these concerns. For instance, the GATT 
decision with regard to the tuna-dolphin case created 
enormous anxiety in some American legislators who 
wondered how it was that a trade panel, not on American 
soil, had the authority, essentially, to strike down the 
Marine Mammals Protection Act, a piece of legislation 
passed in accordance with the American Constitution. 

Another concern to environmentalists is the process of 
negotiating international trade agreements. While 
environmental protection initiatives have often been 
achieved as a result of information becoming accessible to 
the public and a resultant rise of public concern and 
pressures for change, these initiatives are being thwarted 
by international trade agreements. The latter are 
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negotiated in secret by business and government 
representatives without any particular environmental 
knowledge or concern, and without consultation with the 
public. They are implemented by non-elected national and 
international bureaucracies that are not responsible to an 
electorate or even known to the public. These two elements 
make the proces8sfundamentally anti-democratic. Yet the 
results of these negotiations - the trade deals - are being 
used to strike down laws established by democratically- 
elected governments. 

No environmentalists were involved or consulted in the 
drafting of the Free Trade Agreement. Nor are they 
directly-involved! in the current negotiations ofthe Canada- 
US-Mexico deal. The Minister of the Environment, Jean 
Charest, appears to have only one environmentalist on a 
large advisory committee that is not directly involved in 
the negotiations and that person is sworn to secrecy and 
unable to communicate with the entire community. Clearly, 
one environmentalist cannot make much ofa contribution 
to the process and these negotiations should be subject to 
public debate and information. 

Environmentalists are looking for several elements in 
these trade agreements. 

First, there is a need for environmental assessments of 
trade agreements. These could identify potential adverse 
effects of trade, and available alternatives. The 
implementation ofa comprehensive environmentalimpact 
assessment, and action on the results, wouldbe a true test 
of any nation’s commitment to integrating environmental 
concerns and economic policy. 

There are sev’eral important steps in the successful 
assessment of trade agreements. The first, which is 
essential to making the process credible, is timing: 

a) the timingofenvironmentalimpact assessment should 
be directly related to the negotiating and decision-making 
schedule ofthe agreement to ensure that the environmental 
impacts of the agreement are known and addressed during 
negotiations; 
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b) it should be completed well before negotiations are 
concluded, in order to allow government agencies and the 
public adequate time to review the study and address the 
changes considered necessary before the negotiations are 
over; 

c) there should be meaningful and timely public 
participation in the evaluation and review of the 
environmental impact assessment. The public must be 
able to comment fully on the study and its identified 
options and alternatives. Their comments andviews must 
be seriously considered and reasons given when proposals 
by the public are rejected. 

Second, is the inclusion ofenvironmental protection and 
resource conservation measures. ‘In order to reverse the 
tendency of trade agreements to facilitate unrestrained 
resource and environmental exploitation, they must codify 
environmental protection and resource conservation as 
legitimate goals. Agreementsmust not fetter the ability of 
nations to act decisively in the national or international 
interest of the environment, in areas such as national 
control over resource export and import flows, resource. 
depletion and the environmental costs of commercial 
activities. In addition, the creation of an international 
trade and environment panel is warranted. This must be 
granted thejurisdiction, pursuant to any trade agreement, 
to identify, monitor and resolve environment and trade 
issues as they pertain to the agreement itself. Direction 
should be provided to national governments so that they 
may initiate domestic and/or coordinate international 
actions to promote environmentally sound practices. It 
would also facilitate the process of amending trade 
agreements, where necessary, to effect these changes. 

Third, the environmental community recommends the 
establishment of an environmental fund and other 
incentives. This could include a financial mechanism 
whereby monies received from any levy placed on imports 
bearing environmental costs from developing countries 
would be transferred back to these countries for the purpose 
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of improving their environmental and regulatory 
enforcement programs. 

Fourth, trade agreements should provide for the 
enhancement of environmental programs. Instead, the 
potential exists within trade agreements for the 
harmonization of environmental standards to the lowest 
common denominator among nations. To prevent such 
weakening, trade agreements should observe the following 
environmental protection measures: 

a) uniform minimum standards must not interfere with 
the regulatory power of any level of government within a 
given nation to apply higher domestic environmental 
protection and national resource conservation standards; 

b) the negotiation of any harmonization measures must 
be undertaken by democratically accountable political 
institutions, and slhould takeplacein an open, transparent 
forum which offers full opportunities for public 
participation; 

c) developing countries mustbe offered further technical 
and financial assistance so they may improve their 
environmental, health and safety standards. 

Third World environmentalists from Mexico are very 
concerned about what they see as the proposed agenda for 
a Canada-US-Mexico deal. They propose an alternate 
approach to development in Mexico: starting from an 
analysis of polit,ical, economic, institutional, social, 
environmental and other factors. Over two hundred and 
forty million human beings in the region have been 
subjected to conditions of degradation without historical 
precedent. These conditions include the absence of 
democracy, states incapable of stable long range policies, 
economic strategies that are non-viable in the long-term, 
concentration of income, marginalization, and poverty. 

These environmentalists suggest that it is necessary to 
accept the existence of an environmental debt contracted 
by industrialized countries, as well as the debt the Third 
World owes to us. The environmental debt is made up of 
three elements: 
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a> the environmental deterioration caused in the.Third 
World by the exploitation and/or the export of natural 
resources and raw materials; 

b) the loss of income brought about by the systematic 
deterioration in trade since the Third World’s principal 
export products consist of renewable and non-renewable 
raw materials; and 

c> the social and environmental damage caused by the 
introduction, production and/or marketing of, medicinal 
and agro-chemical products that have been banned in 
developed countries. 

The payment of even a part of this debt should become 
a source of resources essential to the implementation of 
environmental recovery and protection programs in the 
Third World. 

As economies and industries globalize, so do the 
environmentalists. International networks have been 
established in which environmentalists are discussing 
trade issues, just as they are being discussed in industry. 
It is undoubtedly possible to share the world and trade its 
resources equitably and sustainably. That must be our 
overall priority, and it should be included in the negotiation 
of international trade agreements. Given the global 
ecological crisis, our children’s future requires it. 
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6 
The Aboriginal Community’s Perspective 
Rosemarie Kuptana 

Rosemarie Kuptana is the President of the Inuit Tapirisat 
of Canada, a position she has held since April 1991. From 
1986 to 1989, she served as the Canadian Vice-Chairperson 
of the Inuit Circumpolar Conference (ICC). From 1983 to 
1988 she was President of the Inuit Broadcasting 
Corporation (IBC). In 1988 she was awarded the Order of 
Canada. She has recently published No More Secrets,a book 
about child sexual abuse in Inuit communities. She was 
born in Sachs Harbour on Banks Island in Canada’s 
Northwest Territories and attended school in Inuvik. 

Economic development, and economic policies, are ofgreat 
- and growing - importance to Inuit, just as they are for all 
Canadians. The Inuit Tapirisat of Canada is the national 
political voice of Canadian Inuit - those residing in our 
traditional homelands in the Northwest Territories, 
Labrador, and Northern Quebec, as well as those resident 
outside the traditional territory. Sustainable development, 
and the relationship between economic development and 
environmental protection, are vital issues to the Inuit of 
Canada. 

ItisimportanttounderstandtheInuitviewofsustainable 
development. Over the thousands ofyears that Inuit have 
lived in the Canadian North, we have come to see ourselves 
as the custodians of these vast lands. Our relationship 
with the land, the creatures, and the environment has 
enabled us not only to survive, but to celebrate life in a land 
that often seems harsh and forbidding. 

The Inuit approach to the environment arises, not out of 
someabstractphilosophybutoutofourhistoryofstruggling 
to survive day-to-day, season-to-season, year-to-year. It 
has provided a concrete guide to living that has served well 
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for many centuries and is still of crucial importance today. 
Country food (fish and wild game) is still the cheapest and 
most nutritious food in the Arctic. It is a staple for most 
Inuit. 

In the areaof “trade, environment, and competitiveness,” 
there are two major areas of concern for Inuit: one focuses 
on tariff and non-tariff barriers to trade; the other on 
government subsidies and incentives. 

The northern economy is a mixed economy. With the 
exception of government administrative centres, it is 
community based., combining hunting for the table with 
small enterprises and limited wage employment. It is also 
an open economy. Inuit have always been a trading 
people, often movmg goods for thousands of miles. 

The question for Inuit economic development today is: 
“What do we have that is unique?” We are asking: ‘Where 
do our comparative advantages lie? In what areas can we 
trade and compete effectively?” In addition to spectacular 
tourist destinations, we are finding, more and more, that 
our advantages lie in the unique renewable resources of 
the North and the unique skills and experience that Inuit 
have in utilizing those resources. The renewable resource 
base is finite. We have to be inventive and find ways to 
build employment and technical skills, and add more 
value to our products locally. New skills must grow out of 
the old. If there is no market for raw seal pelts, then we can 
move into tanning the skins and marketing fine leather 
products. 

Our goal is to pursue economic development, self- 
sufficiency, and a higher standard of living but, at the 
same time, we must also maintain our great natural 
resources, traditional skills, culture and way of life if we 
are to retain our Inuit identity. Inuit have unique skills; 
the Arctic has unique resources. kom this base, we can 
create and market unique products that will satisfy the 
consumer’s demand for “environmentally friendly” goods, 
without compromising our Inuit heritage or the future 
availability of the resources. 
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There is very little real advantage in the giant resource 
extraction projects that have been promoted as government 
policy in the past. In fact, large-scale mineral or energy 
development is probably costlier in the Arctic than 
anywhere else in the world, except in Antarctica or at the 
bottom ofthe sea. Studieshave shown (to no-one’s surprise) 
that, oi+ce government incentives and subsidies are 
removed, many of these large projects are no longer 
profitable and capital investment moves on to greener 
pastures. Furthermore, these projects have a limited life- 
span and limited benefits for Inuit and they perpetuate a 
severe boom-bust cycle in the northern economy. 

There are other considerations which challenge the 
long-term viability of megaproject development as a model 
for the north. Environmental costs must be included in 
any cost-benefit analysis. We are only now beginning to 
receive the environmental clean-up bills for past mining 
and drilling projects. By their very nature, these projects 
are often damaging to the environment, to public health, 
and to renewable resources such as wildlife. There is no 
sense in running up huge clean-up bills (whether on short, 
medium, or long term credit, and whether individual 
corporations;“governments or society as a whole will have 
to pay) while simultaneously compromising our natural 
renewable resource base and our future ability to settle 
those bills. 

These resources are crucial to our future. I am talking 
about the seals, the caribou, the whales, the fish, the 
musk-ox, and the polar bears. I am also talking about the 
skills of our entrepreneurs, our hunters, our seamstresses 
and our carvers. Looking around the Arctic, I see that the 
real success stories are mostly renewable resource based, 
adding more value to locally-produced goods, and creating 
more diverse and marketable products. Self-sufficiency 
and an integrated economy are the long term goals. Inuit 
wish to have both a secure country food supply and diverse 
cash crops. 

There is no doubt that so-called environmental 
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regulations have effectively become non-tariff trade 
restrictions. I am sure that many people already have an 
idea of the dam.age that some non-tariff barriers have 
caused to the northern economy. Studies confirm the 
damage that anti-fur, anti-sealing, and anti-whaling 
sanctions have already done. Examples would be the US 
Marine Mammals Protection Act which forbids trade in 
seal skins, bone carvings, or other whale products, and the 
European Community’s ban on seal products. I do not 
even accept those sanctions as environmental protection, 
when so little is done about the toxic contamination of 
these same animals, on which we depend for food. 

There are other trade restrictions that cause us problems. 
The Free Trade Agreement opened Canada’s north-south 
trade but it did not address circumpolar trade restrictions. 
For example, when the market for seal pelts was effectively 
destroyed by anti-sealing pressure groups, the hunters 
began to look for alternate markets. Sealskin makes a 
high quality leather, so people in Pangnirtung and 
Broughton Islandi tried to ship seal skins a mere 300 miles 
across the Davis Strait to Qeqertarsuaq, Greenland, for 
tanning on consignment. They found that they would have 
to pay import duties on the full value of the tanned hides, 
making the proposition completely uneconomic. 

We have also run into domestic trade restrictions. Often, 
federal, provincial, and territorial regulations are not 
designed for the northern context. For example, in order 
to market wild meat, the carcasses must be federally 
inspected. Portable abattoirs, complete with meat 
inspectors, are brought by helicopter to wherever the 
hunters and game are. As a result of this inefficiency, 
prices are too hi,gh for anything other than a luxury 
market. 

Inuit are not waiting to be rescued by big capital projects 
or government subsidies. We are trying to getgovernment 
to recognize and encourage the viability and self-sufficiency 
of our economy. There is a perception that Inuit are 
unfairly favoured1 with government handouts but no 
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economy in the world operates with a pure ‘free market’. In 
Canada, federal, provincial, territorial and municipal 
governments all play a significant role in economic decision- 
making. Inuit reject the stereotype ofpassive recipients of 
handouts in a welfare economy. We want to assist all levels 
of government in defining the most rational and cost- 
effective ways of helping us strengthen our economy. 

When grain farmers are in trouble, or a steel mill is on 
the rocks, governments will step in with bail-outs, 
refinancing, and retraining but when the fur market goes 
through the floor, the hunters and trappers do not get any 
assistance. In fact, since 1987, the federal government has 
vetoed attempts by aboriginal land claim organizations to 
get modest support programs includedin their agreements 
- even though the hunter income support program is 
widely recognized as one ofthe most successful components 
of the 1976 James Bay and Northern Quebec Agreement. 

One example of innovation gives me real hope for 
economic development in the North. I have discussed the 
dead end of some initial efforts to find alternate products 
and markets for seal skins Fortunately that was not the 
end of the story. With the Inuit Tapirisat of Canada’s 
support, an integrated and environmentally safe tannery 
has been established at Broughton Island. Considerable 
value is added to the product at the community level and 
this enables the hunters to continue earning money with 
their traditional, and finely developed, skills. 

The tannery’s only by-products are soapy water and 
sawdust. It is also integrated into many other aspects of 
the local economy: seal meat is sold in the community or in 
other northern communities; seal oil can be mixed with 
heating oil for local use in conventional furnaces; the 
leather is used by a local sewinggroup, in addition to being 
marketed outside the community. 

Our traditional Inuit ways and values are often seen as 
archaic, outdated and useless in today’s world. Yet more 
and more, we find that the world still has a place for our 
unique skills and resources. Whether for smoked Arctic 
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char, or for fine leather from seal skins, markets are 
growing and our people are findingbusiness opportunities 
and productive, marketable uses for their knowledge. 

Finally, I would like to link trade, environment and 
competitiveness with another issue that is of crucial 
importance to us. The skills we have used to survive in our 
hostile environment are being developed into the skills 
required to survive in the global economy. The values 
which supported traditional Inuit self-government are the 
basis for the inherent right to self-government which we 
intend to have entrenched in the current constitutional 
reform process. Defining our emerging role in Canadian 
federalism will allow us to find our niches in the global 
market and explloit them as efficiently as possible. 

/ 
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7 
The Government of Canada 
Frank Oberle 

The Honourable Frank Oberle is the Minister of Forestry, 
a position he has held since 1989. Prior to that, he was 
Minister of State for Science and Technology. He was first 
elected to Parliament in 1972 and has served on numerous 
Standing and Special Committees, pursuing his special 
interests in Regional Economic Development, the Natural 
Resource sectors, Indianwairsand Northern Development. 
He has published a number of major reports on national 
issues including The Green Ghetto, Equity and Fairness, 
Human Resources Paradox and Reviving the Canadian 
Dream. 

Everywhere, the relationship between the economy and 
the environment is being constantly refined in an effort to 
strike an acceptable balance between economic and 
environmental well-being, and between economic and 
environmental health. This has created a dilemma, of 
recent vintage, that has started to crowd its way into the 
public conscience and consciousness. As with most public 
policy issues, there are two extremes but, on environmental 
issues, there seems to be a larger distance than usual 
between the poles of the environmental spectrum. 

Education may be the most effective means of bridging 
this gap. Everyone must understand that the economy 
and the environment are forever linked and cannot be 
uncoupled. Canadians must continue to create wealth if 
they are to live in tolerable comfort in a country with a 
harsh climate and expansive geography. Only new wealth 
can create new growth and further improvements in social 
conditions -but progress cannot be measured only in terms 
of increased volumes or size. Canadians must better 
understand the implications of industrial activities and 
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then devise intelligent action plans to balance economic 
opportunities with environmental responsibilities. 

This process is well under way in Canada. Norms of 
acceptable environmental behaviour, both national and 
international, are being developed and respected. 

Forestry providles a fascinating case study of the various 
elements at play in the environment and economy debate. 
At the local leve.1, the “jobs versus trees” argument is 
strident, emotion,ally charged and, regrettably, one that 
sometimes ends in violent confrontation. Regionally and 
nationally, the importance of the forestry industry cannot 
be overstated. From coast to coast, 350 communities live 
or die by the forest. The economic well-being of Canada is 
reliant on the fore:ign trade earnings of the forestry sector. 
Internationally, broad political and social policy issues 
arise from the perception of other countries as to how 
Canadians manage their forests; thus, market and trade 
considerations intrude. 

In trying to reconcile an array of competing interests, 
the Government has made the principle of sustainable 
development a cornerstone of its forestry policy. The new 
Forestry Act imposes a legislated obligation on the 
incumbent minister to promote sustainable development 
and to report annually to Parliament on the state of 
Canada’s forests. Sustainable development is a phrase 
that has gained wide currency. It has also acquired 
differing definitions. For the sake of simplicity, however, 
it can be thought of as leaving the planet a better place 
than we found it. 

The federal government possesses, and has effectively 
employed, somevery useful tools to promote the sustainable 
development of our forests. Among the most important are 
the Forest Resource Development Agreements (FRDA) 
between individual provinces and thefederalgovernment. 
In the last round of these agreements, which spanned the 
period from 1984 to 1989, the Government spent $1.1 
billion in pursuit of certain objectives which are part of its 
National Forest Sector Strategy. These include research, 
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technology transfer, education, training and public 
information. More important, however, is the greater 
emphasis on longer term perspectives that has resulted in 
moreintegratedandintensivemanagementregimes. These 
are the principle components of the agreements and, 
together, they represent a shift from sustained yield to 
sustainable development, and a corresponding shift from 
forest management to forest ecosystem management. 

Funds spent on improving the health ofcanadianforests 
through these agreements and other government programs, 
whether provincial or federal, provide incalculable long 
term benefits. As their knowledge and depth of 
understanding of environmental issues grows, more and 
more Canadians are reaching the middle ground of the 
debate. While there are still “tree spikers” and “develop at 
any cost” advocates, there is steady progress in the public 
debate toward an equilibrium. 

Sustainable development not only imposes obligations 
on those in the public and private sector who would profit 
from Canadian forests, but it also confers rights. Among 
the obligations is the requirement to manage prudently 
not only the traditional commercial aspects ofthe resource, 
but also its less tangible, non-timber values. These latter 
values are important but it is only recently that they have 
begun to get the recognition they deserve and a start has 
been made in accounting for them. 

In regard to acquired rights, providing a forest manager 
has complied with the obligations of sustainable 
development - of putting back more than was taken out - 
he or she should have right of tenure, the right to harvest, 
and the right to manufacture and market forest products 
from sustainably-managed stands, without risk of arbitrary 
barriers erected by unfair or uninformed prejudice within 
Canada or abroad. 

When Marshall McLuhan spoke of the “global village” so 
many years ago, he was referring to the way modern 
communications have shrunk the world. That shrinkage 
means that what is done in Canada does not escape 
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international scrutiny for very long. Because Canada 
possesses 10% of the world’s forest, and because it is the 
second largest country in the world, Canadian practices 
have an impact aln the global environment, an impact far 
out of proportion to this country’s population. 

This imposes serious obligations for all Canadians. 
Forests are not only one of the main engines of the 
Canadian economy but they are also a principal element of 
the ecological structures that sustain life on the planet. 
They are a global heritage that has been entrusted to 
Canada to be nurtured and maintained for all humanity. 

Canadians are conscious of these obligations. Their 
forests are a part of their psyche, their identity as a nation, 
their self image.. The creation of the National Parks 
Service, one hundred years ago, is a manifestation of how 
deeply rooted is the concern for the natural environment 
in Canadian cultu.re andhistory. Recently, the Government 
launched another far-reaching initiative - the Green Plan 
- in which forests and forestry play a prominent role. It is 
the most progressive, far-sighted environmental 
commitment any nation has undertaken thus far. It will 
provide benchmarks against which Canadians and the 
buyersofCanadiamforestproductscanmeasure thequality 
of Canada’s stew,ardship of this global asset. 

To be sensitive to environmental concerns and be a good 
corporate citizen lmakes good business sense. Enlightened 
self-interest is once ofthe most potent forces in the business 
world to ensure its long-term security and growth. One 
can ignore customer demands and legitimate public 
concerns for only so long before the price becomes too 
steep. Thus, it is important to be proactive with regard to 
the environment and, as with quality control in industry, 
it is usually cheaper to do it right the first time. The 
supermarket shopping cart resembles the world market in 
a microcosm and the “greenlabel” has become as important 
a marketing tool as quality and price in the battle for 
market share. 

If there are conlcerns about Canadian forestry practices 
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in countries where Canada sells its wood and paper, 
Canadians should put them to rest. They should find ways 
to show the world that Canadians are using enlightened, 
modern management to harvest the forests. Canadians do 
not blithely dismiss public fears and anxieties about the 
environment, nomatterhow misplaced. Failure to respond 
openly and quickly to such fears can inspire consumer 
boycotts and the erection of trade barriers. 

I travelled to Europe, in October 1991, to try to dispel 
some of the mistaken ideas about forestry practices in 
Canada. It is reassuring to Europeans that Canada will 
preserve a full 12% of its entire space in a natural state, an 
area which will amount to 1.2 million square kilometres. 
That is one of Canada’s Green Plan commitments. Most 
Europeans were unaware that, some time ago, Canada 
imposed a ban on leaded motor fuels and much stricter 
automobile emission standards than those which are the 
norm in Europe. They were surprised to learn that their 
farmers are using six times the amount of chemical 
fertilizers than would be allowed in Canada. 

It is tempting to use comparisons like these to evaluate 
and rationalize Canadian performance but, in the end, it 
is not very useful as a marketing tool. It is always easier 
to practise virtue from a distance. 

The market place should be fair and, whether among 
provinces or among countries, the ground rules should be 
reasonably equal. This will take time because of the 
different stages of development among the various political 
units. In Canada and other industrialized nations, public 
opinion at the check-out counter imposes its own form of 
environmental discipline. At the international level, 
however, achieving compliance to higher standards will 
require a different approach. All agree on the need to avoid 
situations where investment decisions are based on taking 
advantage of lower environmental standards to achieve 
cost advantages. That is why there is a need for a new 
global order embracing a myriad of environmental issues 
and imperatives - such as cross-border pollution, ozone 
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depletion, global warming and climate change - just as 
human rights, peace and security issues have become 
supranational in s’cope. 

Canadians are among the world leaders in partnerships 
and strategic alliances and are prepared to make the 
necessary initiatives to forge new rules and standards - 
and to enforce them. 

Canada will always be a forestry nation. Over time, 
however, we will have to lessen our economic dependence 
on the forest products trade. But with every passing day, 
the intrinsicvalue of this precious resource increases. The 
forests Canadians are preserving in their natural state 
today, and those they are managing in accordance with 
enlightened forestry practices, will become shrines in a 
world that increases its human population by 100 million 
every year. The Nletwork of Model Forests which will be 
established under the Green Plan will be targeted for the 
most intensive treatment possible. Using the latest in 
modern technology and science will yield new knowledge 
and a better understanding of how much human 
intervention nature can sustain without harm. 

That knowledge c,an, and will, be used to address problems 
in other regions of the world - problems that are infinitely 
more serious than. those Canadians are addressing at 
home. Forests in the tropical regions of the planet are 
being depleted at a rate of 17 million hectares a year. Only 
about 12% of the .volume of the fibre from this area is 
converted to wood products, for the rest is used for fuel or 
is simply burned to make room for subsistence agriculture. 
The threats to the tropical forest are poverty and hunger. 
Europeans, who sleep well because they have banned the 
importation of har’dwoods from such forests, may not be 
spared from the spectre of massive losses of forest cover. 

Canada’s commitment to and concern for the survival 
and preservation of forests in the world’s tropical regions 
remains high on its international policy agenda. Even 
now, Canada is spendin.g in excess of $100 million every 
year to support projects that assist developing countries 
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with the management of their forests. It is a record of 
which Canadians can be proud. 

In respecting the environment, Canada’s trade interests 
are not damaged, nor is its competitiveness diminished. 
Indeed, the opposite may very well be true. The alert, 
astute marketer, who first recognizes changing trends in 
public attitudes, will gain by meeting new customer 
demands. There are exciting new prospects in the 
development of environmental technology and services. 
One should recall what happened to candle-makers when 
Edison came along. 

The biggest threat to the health of Canadian business 
may well be of Canada’s own making. The EEC is now a 
12 nation free trade zone for all goods, services, capital and 
labour that may eventually grow to embrace between 24 
and 30 countries. Yet, in Canada, current discussions 
focus on dismantling trade barriers so that, by 1995, one 
mightbe able tobuy abottle ofNew-Brunswick’sMoosehead 
in an Ontario pub. 

This narrow parochialism, forced on many Canadian 
businesses through well-meaning but misguided 
regionalism, works against Canadians in the international 
sphere. Tpo often Canadian industries are not able to 
develop the critical mass at home that is needed to be able 
to successfully compete in global markets. 

That is why the proposal that provincial trade barriers 
be removed was a key part of the Government’s 
constitutional reform package. Knocking down 
interprovincial barriers will not solve all Canada’s 
competitiveness problems but it would be an important 
first step. 

Canada is more dependent on foreign trade than almost 
any other major nation in the world. Canadians are liked 
and respected just about everywhere, but that does not 
obviate the need for Canadian industry to be competitive. 
That is why the Government has launched its new 
Prosperity Initiative. There is precious little charity in the 
word so, unless Canadians learn to combine all their 
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energies - in industry, labour and government - they will 
fail in realizing Canadian potential in international 
markets. That is what the Initiative is about. To win the 
day, Canadian products must be competitive in price, 
quality and service as well as being made in accordance 
with acceptable environmental standards. 
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8 
External Affairs and International Trade, Canada 
Louise Frechette 

Louise Frechette is Canada’s Permanent Representative 
and Ambassador at the United Nations in New York, aj%er 
serving as the Assistant Deputy Minister, Economic Policy 
and Trade Competitiveness, at the Department ofExternal 
Affairs and International Trade, Canada. Prior to that, 
she held a number of positions at EAITC, including 
Assistant Deputy Minister, LatinAmericanand Caribbean 
Branch;Canadian Ambassador toArgentina and Uruquay; 
Director, European Summit Countries Division; Deputy 
Director, Trade Policy Division; and Deputy Director, 
Western European Division. She holds degrees from the 
College of Europe, Bruges, Belgium, the Universite de 
Montreal, and College Basile Moreau. 

There are, internationally, several developments on the 
environmental agenda that will affect Canada’s trade 
interests and its ability to compete abroad. Indeed, as far 
as governments are concerned, the environment is 
definitely a growth industry. Hardly a week goes by 
without at least one international meeting of experts to 
address some aspect of the environmental agenda. The 
environment has become a regular item on the agenda of 
major world gatherings, from the annual Economic 
Summits to meetings ofCommonwealth and Francophonie 
leaders. 

The pace is such that many smaller countries find it 
difficult to keep up with negotiations thathave the potential 
to affect significantly their economic and trading prospects. 
In 1991 alone, Canada was host to several such meetings, 
including the Halifax meeting on land-based sources of 
marine pollution, the Montreal meeting on environmental 
information, the meeting of the Executive Committee of 
the Montreal Ozone Protocol and the Yellowknife meeting 
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on Arctic environmental cooperation. 
Increasingly, environmental negotiations are moving 

beyond rhetorical declarations to concentrate on concrete 
commitments and. enforcement provisions. In the course 
of a decade, the United Nations Economic Commission for 
Europe negotiated the first framework agreement on the 
long range transport of air pollution - in effect the first 
“acid rain” convention - and binding protocols on the 
reduction of sulphur and nitrogen oxides emissions. It is 
currently developingnew instruments to cover other types 
of air pollutants. 

International negotiations on the ozone problem 
proceeded at an even more rapid pace. Two years after the 
Vienna convention took force, the Montreal Ozone protocol, 
signed in 1988, provided for the gradual elimination of 
CFCs. The protocol was reviewed in 1990 and agreement 
was reached on an accelerated phase-out of these 
substances. A multilateral fund was set up to help 
developing countries meet the objectives of the protocol. 

Preparations are now under way for the United Nations 
Conference on Environment and Development (UNCED). 
It will be held in Rio de Janeiro in June 1992. UNCED will 
be a land-mark event marking not only the conclusion of a 
number of major negotiations but also the beginning of a 
new phase in international environmental cooperation. 

It is anticipated that there will be three main results of 
UNCED: 

l The first is the signing of the first international 
convention on climate change, which will deal with 
emissions of greenhouse gases. 

l The second is the signing of a framework convention 
on biodiversity for the protection of, and access to, genetic 
resources. 

l The third is the adoption of “Agenda 21”, an action 
plan for international cooperation on the full range of 
environmental issues from desertification to hazardous 
wastes, deforestation to problems oftheurban environment, 
and the full range of issues related to the oceans, including 
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land-based sources of marine pollution, coastal 
management and the protection oflivingmarine resources. 
Agenda 21 will also address issues related to institutional 
and financial support as well as technology transfers. 
Developing countries attach very high priority to these 
issues. Satisfactory solutions will have to be found if we 
are to obtain the cooperation that is required to address 
successfully the global problems threatening our planet. 

Clearly, the goals set for UNCED are very ambitious. It 
remains to be seen how far the international community is 
prepared to go at this stage. There will be difficult 
negotiations to resolve differences, not only between 
developed and developing countries, but also among 
industrialized nations themselves. Sooner or later, 
however, agreements will be found that will impose new 
disciplines on production processes and trade flows. Energy 
andenergy-intensive sectors will be affectedbynegotiations 
on climate change. Some industrial sectors, like the 
pharmaceutical industry, have a stake in the biodiversity 
negotiations. Existing instruments, such as the Ozone 
Protocol and the Base1 Convention on the Transport of 
Hazardous Wastes, already contain provisions that have a 
direct impact on trade. 

The need to harmonize and reconcile environmental 
concerns and existing trade rules is well recognized. In 
both the OECD and in the GATT, work is under way to 
develop a conceptual framework to deal with the two 
essential facets of the trade/environment issue: 

l on the one hand, the need to ensure that the trade 
rules accommodate legitimate restrictions to trade for 
environmental reasons and thus protect countries from 
“environmental dumping”; and 

l on the other hand, the need to prevent “green 
protectionism” or unwarranted restrictions to trade under 
the guise of environmental protection. 

Bringing greater clarity and understanding to these 
issues is urgently required. National and international 
environmental rules are evolving rapidly and will present 
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the trading system with difficult dilemmas. 
Consider the Montreal Ozone Protocol, which restricts 

trade among contracting Parties ofgoods containing CFCs 
and other specified substances: would a similar restriction 
imposed on a non-contracting Party stand up in the GATT 
if challenged by a GATT member? A US ban on imports of 
tuna from Mexico on the basis of an American law designed 
to protect dolphins has already been challenged in the 
GATT, where a panel ruled the measure inadmissible 
under the GATT. Such disputes are likely to multiply over 
the coming years. They will severely test the existing 
system. 

In addition to the global agenda, there isintense activity 
taking place within North America. Canada and the US 
are busy dealing with a long list of transboundary issues. 
These include the implementation of the Acid Rain 
agreement, sewage treatment on the West Coast and 
water quality on the Great Lakes. Concerns about the 
environment in Mexico, raised in connection with the 
negotiations for aNorth American FreeTrade Agreement, 
are being. addressed with a view to ensuring enforcement 
of adequate enviro:nmental standards. More broadly, the 
strengthening of environmental consciousness in the US 
and many of our other trading partners also creates new 
pressures that cam affect our economic and trading 
interests. 

Against this background of fast-moving international 
negotiations and increased popular awareness of 
environmental challenges, four basic elements underlie 
the Canadian Government’s strategy internationally: 

l Thefirst is tobe atthe table and to exerciseleadership. 
Exercising leadership does not mean being the “greenest” 
- it means using our influence, and the considerable 
credibility we enjoy with the international community on 
environmental issues, to shape agreements in a way that 
willbest serve ourinterests andmeet our objectives. Many 
of the draft texts currently under consideration in the 
UNCED preparatory conference were “made-in-Canada”. 
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This is all to our advantage. 
l The second element is to involve, as much as possible, 

the full range of stakeholdersin the discussion of Canadian 
positions. The business community, indigenous people 
and a variety of NGOs are consulted regularly and are 
represented on the Canadian delegation to the UNCED 
preparatory meetings. There are also extensive 
consultations going on regarding the climate change and 
biodiversity negotiations. The International Trade 
Advisory Committee (ITAC) is involved in the discussions 
of trade-related environmental issues. Environmental 
NGOs have been invited to join the group. The issues 
involved are so far reaching as to require a real 
“concertation” among the key players. 

l The third element of the Canadian government’s 
strategy is to pursue amultilateral codification ofthe trade- 
environment links. Canadians have been among the first 
to press the OECD and the GATT to address the issues. On 
this, as on other trade issues, Canada continues to believe 
that a well-functioning multilateral system better serves 
Canadian interests than a world ruled by “la loi du plus 
fort”. 

l The fourth and last element is to actively support the 
promotion abroad and the export of Canadian 
environmentally-friendly products and technologies. The 
transfer of such technology is an essential part of the 
solution to the globe’s current environmental problems. It 
also presents tremendous opportunitiesforthose countries 
and those companies that are able to anticipate the changes 
being brought about by the need to conserve the 
environment and develop the technologies that will be 
required world-wide. 

The environment is, indeed, a growth industry for 
governments, as it is also bound to be for the private 
sector. Japan is developing a 100 year Plan with a view to 
establishing its domination over the world market for 
clean technologies. This is a clear signal that the 
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The Department of the Environment 
Leonard Good 

Leonard Good has been Deputy Minister of the Environment 
since May 1989. Prior to that he held variousgovernment 
positions, includingDeputy Secretary to the Cabinet (Plans), 
Privy Council 0ffice;Associate Deputy Minister for Energy, 
Department of Energy, Mines and Resources; and Senior 
Assistant Deputy Minister forEnergy. He has taught at the 
University of Prince Edward Island in Charlottetown. He 
holds a BA in Economics and Political Science and an MA 
in Economics from the University of Toronto, and a PhD in 
Economics from the University of Western Ontario. 

Canadians are livingin very complex times; afactreinforced 
everyday with media images from around the world 
portraying dramatic changes in the Eastern bloc, the 
Middle East and, indeed, all parts of the globe. These 
changes hint at the emergence of a “new world order” 
where the old rules of international trade and diplomacy 
no longer apply. There is a growing interdependence 
among nations. The world is getting smaller. Marshall 
McLuhan’s dictum of the “Global village” has long ceased 
to be an abstract theory and has become reality with an 
infinite number of new and complex issues which must be 
addressed. 

One of the most critical and complex of these new issues 
is the link between trade and the environment. In the 
past, these terms were considered by business and 
government to be almost mutually exclusive. However, 
with people becoming more aware of the environmental 
problems facing the world, the inextricable link between 
trade and the environment is becomingmore evident. This 
has led to increased interest in developing trade policies 
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that do not adversely effect the environment, and vice- 
versa. 

Governments around the world are gradually 
dismantling barriers to trade and negotiating bilateral 
and multilateral trade agreements. At the same time, 
people are demanding comprehensive legislation to ensure 
the integration of environmental issues with these 
agreements. However, developing this trade and 
environment link is proving to be a very difficult task and 
does not seem likely to become any easier in the future. 
The new competitiveness in global trade has made it 
extremely difficult to pursue policies which are seen to 
give one nation an unfair competitive advantage over 
another. 

Most nations still view the environmental regulations of 
their trading partners as indirect means of protecting 
inefficient industries and, unfortunately, this is often the 
case. Increased global competition has led to a dramatic 
restructuring of the global economy. It has also resulted 
in an increase in corporate failures and subsequent job 
dislocation in many countries. In these difficult economic 
times, many nations are resorting to enacting any 
legislation that will indirectly protect their industries. As 
a result, despite the obvious link with the trade and 
environment issue, it is, and will remain, a politically 
explosive and economically important issue for a long 
time. 

Environmental/Economic Integration: A Broader 
Perspective 

It is imperative that the relationship between trade and 
the environment be considered within the broader context 
of the integration of the environment and the economy. 
One cannot afford to lose sight of this fundamental issue. 
Integration of the environment with all sectors of the 
economy, not just trade, is the key to developing a global 

98 



Sustaining Canada’s Prosperity 

society which embraces the principles of sustainable 
development as set out in the World Commission on 
Environment and Development’s 1987 report, Our Common 
Future. 

This report, commissioned by the United Nations, was 
an outgrowth of an environmental revolution which began 
in the 1980s. Almost simultaneously, in all parts of the 
world, people suddenly became conscious of the fact that 
serious environmental problems were jeopardizing the 
lives of children and future generations. This sudden 
awareness led to a revolution that called for fundamental 
changes in business practice and decision-making. The 
people led the way in demanding the integration of 
environmental and economic decision-making. Green 
consumerism was a manifestation of this environmental 
revolution. It became so popular in most western countries 
that many governments responded with government 
sponsored labelling programs. In light of the public’s 
enhanced awareness of environmental issues, most 
governmentsand opposition political parties alsodeveloped 
comprehensive environmental platforms. 

Government and Business Taking Action 

The Canadian government responded to this grass roots 
environmental movement by producing the “Green Plan”, 
in which thefederalgovernmentidentified three key areas 
in which it could contribute toward the integration of the 
environment and the economy: the development of better 
inputs, better processes, and better instruments and 
regulations. 

l Developing better inputs means improving the 
information available on the environment. The 
Government intends to enhance its ability to gather and to 
disseminate information through better science and better 
knowledge ofecosystems. In its monitoringandmeasuring 
of progress, or lack thereof, the Government’s annual 
State ofthe Environment report also serves to inform both 
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the private and public sectors. Finally, the Government is 
actively engaged in the development of educational 
programs which promote conservation of the environment 
as well as the broader concept of sustainable development. 

l DeveIoping bdetter processes involves developing more 
relevant means of assessing environmental impacts and 
initiating active dialogues with all sectors of the economy. 
The Government is developing more comprehensive 
environmental assessment processes to ensure 
environmental concerns are included in all large scale 
developments. It is also actively soliciting advice from 
other bodies such as round tables, NGOs, business 
organizations, academics, and the general public on how to 
improve existing processes and to determine what processes 
are needed to ensure the integration of environmental and 
economic decision making, both at home and abroad. 

l In order to developbetterinstruments and regulation, 
the Government, is reviewing current environmental 
legislation with a view toward developing an optimal mix 
of economic instruments or tools, as opposed to developing 
more stringent environmental regulations. This review 
has been initiated with the active support of business, 
environmental groups, and the academic community. 

Business is also responding to the public’s demand for 
further integration of environmental and economic decision 
making. The introduction of green products is the most 
visible effort corporations are making to improve the 
environment. However, many larger corporations have 
initiated lesspublicized, internal environmental programs 
to ensure that sensitivity to environmental issues is 
reflected in corporate philosophy. 

The creation of environmental vice-president positions, 
and the production of environmental audits and progress 
reports, are two typical methods beingusedby corporations 
to ensure the development of environmentally sensitive 
managementpractices. Businessisalsomakingaconcerted 
effort to become more active in working with governments 
to develop strategies for promoting environmental 
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economic integration. Participation on round tables by 
business executives is an excellent example of business 
working to improve the environment. 

These actions ofgovernment and business are orientated 
toward domestic environmental and economic integration. 
The issue of trade-environment links, on the other hand, 
is external in its orientation. This does not diminish the 
efforts of government and business programs to integrate 
environmental/economic decision-making. It does, 
however, point to the limitations currently faced by 
governments andbusiness on linkingenvironmentalissues 
with international trade agreements. 

The issue of trade-environment links is still not clearly 
defined. Developed and less developed countries view 
these links from radically different perspectives. 
Developing nations are just recognizing that freer trade is 
the key to their development. They see the trend toward 
integrating environment and economy as a means by 
which developed nations can continue to prosper at the 
expense of the developing nations. They view the trade- 
environment link as another barrier to trade which will 
effectively stifle the growth of smaller and less developed 
economies. As a result, bilateral and multilateral 
negotiations that have attempted to develop this linkage 
have been largely ineffectual. For the most part, 
governments have been left to enact domestic legislation 
in the hope that it will have some residual effects on the 
environmental practices of their trading partners, 
particularly those in the Third World. 

NAFTA: A New Stage in the Trade-Environment 
Link 

The North American Free Trade Agreement (NAFTA) 
negotiations could, however, prove to be aground-breaking 
process in developing the trade and environment linkage. 
Negotiations are proceeding along three tracks: 

l First, environmental issues are included as an integral 
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part of sectoral negotiations. This means that advisory 
groups representing specific industries are playing a key 
advisory role in the attempt to incorporate sector-specific 
environmental issues in the trade agreement. 

l Second, broadenvironmentalissuesarebeingincluded 
at the macro level where the Canadian, US and Mexican 
governments are negotiating a broader trilateral 
agreement. 

l Third, a trilateral environmental policy statement is 
being developed <and will be released upon conclusion of 
the negotiations. These negotiations are unprecedented 
in their inclusion of all sectors of society in the process and 
the chances of negotiating an agreement that is acceptable 
to all parties are, therefore, greatly enhanced. The deal is 
more likely to have the approval of a majority of Canadian, 
American and Mexican citizens. 

Despitetheground-breakingnatureofthesenegotiations, 
there remainmany stumblingblocks to successfullylinking 
trade and the environment. In particular, broader issues, 
such as competitiveness versus abuse and national 
sovereignty, must be considered in the integration of 
environmental concerns and trade agreements. Many 
nations still view environmental regulation as a form of 
protectionism. Environmental legislation that is applied 
to product standards ofimportsis not a significant problem 
as most nations accept the premise that any government 
has the right to rset product standards that apply to all 
goods being sold within its national borders. 

Environmental legislation and the application of its 
process standards to imports, however, is a controversial 
issue. It brings to light a bigger and much more important 
issue: the sovereign rights of a nation. Does any nation 
have the right to question how an imported product was 
processed as long as it meets domestic product standards? 
Does any nation have the right to impose its environmental 
standards on another? Until recently, the answer was an 
unequivocal: “no”‘. However, as understanding grows 
about the trans-blorder nature of environmental problems 
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- acid rain, and soil erosion are but two - it becomes clear 
that one cost of negotiating bilateral and multilateral 
trade agreements will be the requirement to relinquish 
some control over domestic environmental policy. 

Another issue raised by the application of environmental 
regulations to the process standards of imports is the 
ensuing trade-off between competitiveness and abuse. In 
the past, unilateral environmental actions tended to protect 
inefficient industries from competition by foreign producers. 
In a dynamic, competitive, global society, the 
implementation of unilateral environmental legislation 
by developed nations could have negative effects on their 
competitive positions. This same legislation, however, 
would have disastrous effects on the ability oflessdeveloped 
countries to compete internationally. 

In order to create a level playing field between developed 
and developing countries, it is clear that GATT rules 
related to trade and environmental issues need to be re- 
examined. There is an obvious need for international 
conventions which truly develop the trade-environment 
link. Finally, it is clear that harmonization of 
environmental standards is required. This can only be 
achieved through multilateral, as opposed to unilateral, 
action. 

Conclusion 

Canada’s role in developing the trade-environment link at 
the project, institutional and conference level has been 
forceful. Despite this, Canadians recognize the need to 
develop the link further. The overall pattern of trade and 
the environment is not yet clear. One can only hope that 
the United Nations Conference on Environment and 
Development WNCED) will provide an opportunity to 
develop the process and will create the framework which 
will allow all nations to pull together. 
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The Department of Industry, Science .and Technology 
Harry G Rogers 

Hurry G Rogers is Deputy Minister of the Department of 
Industry, Science and Technology. Prior to this he was 
Deputy Minister ofRevenue Canada, Taxation and served 
as the first Comptroller General of Canada. He has held 
various senior executive positions with Xerox in Canada 
and the US, including Vice-President Operations (Canada). 
He was also general manager of the Ford Motor Company 
in Japan, He is a Director of the Niagara Institute and a 
member of the National Council on Education of the 
Conference Board of Canada, the Interim Board ofDirectors 
of the Sustainable Development Education Program, and 
the Federal Business Development Bank. 

The reality of links must be clearly understood if one is to 
appreciate government’s role in, and reaction to, the trade, 
competitiveness and environmental equation. Not many 
years ago, senior bureaucrats from different departments 
would have sung completely different tunes on this subject. 
That is because, in the old days, they tended to adhere 
pretty strictly to the narrow terms of their mandates and 
left a lot of the “bigpicture,” the vision or overview, to their 
political masters in Cabinet and to certain central agencies. 

That is certainly not the case today. The Department of 
Industry, Science and Technology Canada (ISTC) is proof 
of how things have changed. ISTC’s mission statement 
reads, “Promoting International Competitiveness and 
Excellence in Canadian Industry, Science andTechnology”. 
As a mission, it is clear and straightforward but as a task 
it is not so easy. It is not simply a matter of encouraging 
our industrial, scientific and technological communities to 
unite and use their combined talents to help Canada gain 
a competitive edge in the world marketplace. ISTC must 
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also fulfil its departmental mission within the context of 
the Government’s overall agenda. 

In this case, the word “links” looms very large. Not only 
is ISTC charged with playing a major role in the national 
prosperity initiative, but it must do so in a manner that is 
compatible with1 other Government goals. It must 
encourage prosperity through competitiveness while at 
the same time enhancing Canadian unity, individual 
human dignity, and environmental well-being. ISTC 
must also be mindful of regional sensitivities, aboriginal 
aspirations, cultural imperatives, social responsibilities 
and environmental integrity. Every policy initiative it 
proposes, every program it recommends, mustbe considered 
from dozens of perspectives. 

ISTC fosters excellence, efficiency, productivity and 
international competitiveness while, at the same time, 
paying more than lip service to the environmental 
imperative. It colours its mandate green in several ways: 

l First, it undertakes joint policy ventures with 
Environment Canada to develop integrated, consistent, 
rational and workable solutions and initiatives in the 
areas of sustainable development andindustrial regulation. 
In this area, confusion is the enemy. The Government’s 
many departmen ta1 voices must all be delivering the same 
environmental message. 

l Second, it has taken a very pro-active role in helping 
to develop an environmental industry in Canada. It 
helped set up th.e Canadian Environmental Industries 
Association (CEIA). Its officers in that sector work hard to 
find North American and European markets for the 
products Association members develop and produce. 

*Third, ISTC also funds specific environmental 
programs. One is the St. Lawrence River Environmental 
Technology Devellopment Program, intended to help clean 
up that national treasure. It assists industries along the 
St. Lawrence to adopt or adapt new technologies that will 
reduce the emissions of harmful substances into the 
waterway. 
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Part of ISTC’s mandate is to work with broad sectors of 
the economy to help them become more competitive. This 
is done through ISTC’s Sector Campaigns. Typically, 
ISTC officials work with a defined group of industries (for 
example, automotive parts manufacturers or the forestry 
industry) to help them find ways to make themselves more 
productive and better able to hold market share. Nothing 
in the departmental mandate directs them to consider 
environmental concerns when structuringthese campaigns 
but, increasingly, they are doing just that. 

For example, ISTC has initiated a “sector campaign” in 
the Pulp and Paper industry. As part of this campaign, it 
has entered into a Memorandum of Understanding aimed 
directly at environmental problems. It did so by linking its 
mandate to develop new, more productive industrial 
technologies with the Government’s stated commitment 
to help put an end to dirty industrial practices. Industries 
in the sector know that if they utilize new technologies to 
limit pollution, they will qualify for financial assistance to 
add to their own incremental technology investments. 

In general terms, ISTC views it as its duty to convince 
industry that environmental integrity can be a competitive 
advantage. It is working hard to make its officials more 
sensitive to the green challenge, and to work even harder 
to bring the message to their corporate clients. The 
message is that green makes sense. While it may cost 
money - in the short run - to protect the environment, it 
saves money in the longer term. It opens up new markets 
and it makes one more competitive in a world where more 
and more consumers want to play their part in saving the 
planet. By directing their dollars to environmentally 
sensitive industries, consumers can perceive themselves 
and these industries as friends of the earth. 

For example, Black’s Camera has made a financial 
commitment and marketed “System Crystal”, which cuts 
pollution by way of a “closed loop” recycling system: 
chemicals are filtered and not dumped; water is cleansed 
and re-cycled, not adulterated and flushed into the sewage 
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system. Black’s “use and dump” days are over. 
There were costs in bringing”System Crystal,, on stream 

but they have been more than offset by the good public 
relations and customer interest this has generated and, in 
the long term, many liabilities may have been limited. In 
ten, twenty or thirty years, Black’s competitors may find 
themselves facing heavy clean-up charges for the damage 
they are doing today. So, investments such as this can be 
very good for the bottom line as well as for one’s peace of 
mind. 

ISTC tracks environmental success stories, and makes 
sure manufacturers hear about them: 

l OthersteelmillsshouldknowthatDofascoinHamilton 
will save close to a $1.5 million dollars in energy costs each 
year because it spent $17 million on new fume collection 
hoods for its steel production furnaces. The hoods are 
primarily designed to cut carbon monoxide and sulphur 
dioxide emissionfs. On the positive side ofthe ledger is free 
steam, a by-product which is a wonderful source of heat. 

l Chemical users shouldknow that Galvantic Industries 
in Dartmouth, Nova Scotia, has remarkably cut the volume 
of waste in its galvanizing plants-by 95%. Less waste 
means lower waste disposal costs. The new process will 
pay for itself in less than two years. 

l All ISTC’s industrial clients should know that the 
effluents they now spend so much to dispose of may very 
well be a potenti.al source of revenue. For years, General 
Motors of St. Catharines has been spending millions on 
liquid waste dis#posal. Much of what they were having 
trucked away was spent coolants, oils and detergents. 
Now, these wastes arebeingrefined and costs are recouped 
through sales of the reclaimed oil to the highest bidder. 

ISTC takes no credit for these success stories. What 
credit is due belongs to the industries themselves. But 
ISTC, is making an all-out effort to ensure that the stories 
do not remain best kept Canadian secrets. It is also 
encouraging other industries to follow suit. 

ISTC’s mansdate is to build prosperity through 
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competitiveness. Its responsibility is to fulfil that mandate 
in ways that are compatible with the broader environmental 
challenges confronting Canadians today. The two goals 
are not incompatible. It is to be hoped that industry will 
weave competitiveness and environmental sensitivity into 
a revolutionary new Canadian corporate culture. That 
culture would declare freedom from pollution to be an 
inalienable right and would recognize the following 
propositions as self-evident: 

Environmental sensitivity is a competitive advantage. 
Environmental protection is amarketplace commodity. 
Environmental integrity is everyone’s business. 
Environmental solutions outperform environmental 
regulations. 
Environmental problems do not recognize intra or 
international boundaries. 

There is much more to international competitiveness 
and the reality of global markets, than business 
opportunities. There is more to Canada’s prosperity 
initiative than a quest for a healthier bottom line. 
Government is committed to helping industry respond to 
the challenges of internationalism but it expects industry, 
in turn, to respond to the challenge of sustainable 
development. Together, Government and industry can 
meet both challenges. When they do, all Canadians will be 
the richer for it. 

109 



Trade, Environment & Competitiveness 



D 
Regional Experiences 

111 



Trade, Environment & Competitiveness 



Sustaining Canada’s Prosperity 

The North American Free Trade Agreement (NAFTA): 
The View from Washington 
Joseph Greenwald 

Joseph Greenwald is an attorney in Washington DC. He is 
also a member of the Editorial Advisory Board of Europe 
1992, The Report on the Single European Market, a 
consultant to the US Council of the Mexico-US Business 
Committee, an adjunctprofessorat theAmerican University 
Law School and recently chaired a GATT dispute panel. 
He has practised international trade law with the firm of 
Weil, Gotshal and Manges, and has represented the Bendix 
Corporation in the Far East and in Europe. He has also 
heldanumberofgovernmentpositions,includingAssistant 
Secretary of State for Economic and Business Affairs, US 
Ambassador to the European Communities, and US 
Ambassador to the Organization for Economic Cooperation 
and Development (OECD). Ambassador Greenwald 
received a BA from the University of Chicago, an LLB from 
Georgetown University and an MBA from Michigan State 
University. 

How might thelink between the environmentand trade be 
dealt with in a North American Free Trade Agreement? To 
answer this question it is necessary, in turn, to analyze the 
elements of the environment and trade nexus, summarize 
the initial position of the United States Government 
regarding environment and the NAFTA, examine the 
relevant GATT provisions, review the relevant provisions 
in the US-Canada FlYA and the European Community 
(Treaty of Rome), and discuss ways in which the 
environment could be handled in a NAFTA (including 
dispute settlement). 
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Environmental Issues in the NAFTA Negotiations 

In the United States, the trade and environment issue 
emerged in public debate as a result of President Bush’s 
request, on March 1, 1991, for the renewal of his “fast 
track” authority from the Congress to enter into a free 
trade area negotiation with Mexico and Canada. 
Environmental groups, allied with labour interests, 
opposed the extension, particularly for negotiations with 
Mexico. The debate and the lobbying revealed a fairly 
broad spectrum of views in the US environmental 
community. They ranged from extreme, doctrinaire 
positions against the proposed negotiations to more 
reasonable suggestions that environmental concerns be 
taken into account. Some of the environmental groups 
ended up supporting NAFTA negotiations. 

The US debate was also marked by a great deal of 
rhetoric, expressing general, unfocused concern about the 
environmental impact of such a trade agreement. Many 
advocates voiced concern and opposition without being 
specific about the issues. 

There are at least three categories of environmental 
problems which could comeup in connection with aNAFT& 

l First, environmentalists talked about cross-border 
pollution problems. These issues, along with what are 
called global commons issues, are already the subject of 
multilateral or bilateral negotiations and agreements, 
whether or not there is a NAFTA. 

l A second category of concerns for environmentalists 
is that products could be traded which did not meet US 
standards, either for the product itself or the process by 
which it was produced. This situation could directly raise 
problems regarding the protection of human, animal, or 
plant life or health. 

l The third category, related to the second, deals with 
competitiveness. It concerns the effect of a NAFTA on both 
trade and investment. If environmental standards (or 
enforcement) in Mexico are more lax than those in the 
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United States and Canada, there will be trade and 
investment distortions. Trade in goods that are produced 
without the need to follow costly environmental laws and 
regulations would be considered unfair trade. Similarly, 
there could be an inducement to invest in Mexico to escape 
the higher standards in other countries. If a solution to 
such distortions were sought in harmonization of standards, 
the result couldbe environmental degradation. For federal 
systems, like the United States and Canada, this issue is 
further complicated by the existence of higher standards 
in particular states or provinces. 

Initial Position of the US Administration 

Some members of Congress took up the environmentalist 
cause. As part of the process of securing renewal of the 
“fast track” authority, the Administration agreed to submit 
an action plan addressing the concerns which had been 
raised about the proposed NAFTA. These concerns were 
contained in letters to the President from Chairmen 
Bentsen and Rostenkowski and from Majority Leader 
Gephardt. The President’s response was submitted on 
May 1,1991. On the same day, Chairman Rostenkowski 
of the House Ways and Means Committee announced his 
endorsement of the fast track extension. 

The May 1 document is the most comprehensive 
statement available of the US position on NAFTA. 
Environment was one of the major areas covered. Much of 
the May 1 action plan is devoted to a description of what 
Mexico now does in the environmental field, a review of 
current US-Mexican cooperation to protect the 
environment, proposed methods for increasing informed 
public participation, undertaking an environmental review 
to ensure informed policy-making, and proposed future 
cooperative efforts to protect the environment. 

In the Executive Summary, the May 1 paper draws a 
distinction between “Environmental Issuesin the NAFTA’ 
and “Joint Environmental Initiatives”. Under the latter 
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heading, it outlines an“ambitious program ofcooperation” 
to be pursued “in parallel to the PTA negotiations”. This 
follows the US-Canadian pattern, where the acid rain 
agreement was separately negotiated and signed. It will 
probably apply to cross-border or “global commons” issues 
in the NAFTA. 

Part IV of the detailed administration position on 
environmental matters is entitled “Environmental Trade 
Issues in the Free Trade Agreement”. Its first sentence 
states “We intend to include environmental issues related 
to trade in the F’TA”. It then outlines several principles 
which will be guidelines for the US negotiators (but it isnot 
clear whether or how they will be included in the FI’A): 

l The first set ofprinciples is oriented to reassure those 
who fear lowering of standards: the United States will not 
agree to weaken US laws, regulations or standards in the 
FTA and will maintain enforcement. It also pledges to 
maintain the right of each party to take the necessary 
verifying measures within its own territory and to maintain 
the integrity of the US regulatory regime. Mixed in with 
these reassuring words about what the United States 
intends to do ar’e a few principles stated in unilateral 
terms. These principles arenondiscrimination (meaning, 
perhaps, national treatment), public participation in the 
regulatory process and use of available scientific evidence 
in the regulatory process. 

l The second set of elements of the US position for 
inclusion as an integral part of NAFTA is related to the 
maintenance of US rights, “consistent with other 
international obligations”, to limit trade in items or products 
controlled by international treaties to which the United 
States is a party. ‘This section also identities the US right 
to prohibit the entry of goods that do not meet US 
regulations. The principles mentioned above come back in 
(again, perhaps, t&laterally) with the qualification that 
the regulations must be based on science, not arbitrarily 
discriminate against imports, nor constitute a “disguised” 
trade barrier. The US paper gives these principles more 
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status by suggesting the parties work together to enhance 
product standards. These are to be based on sound 
scientific evidence by sharing technical information and 
developing”an improved common basis” for environmental 
standards and by assuring “public participation in the 
regulatory process”. 

+ The final section is headed “working together to 
promoteimproved enforcement of standards”. It envisages 
activities, like joint meetings, to discuss enhancement of 
enforcement capability, exchange of information on 
analytical methodologies and training programs to instil1 
Good Laboratory Practices. At the end ofthis section in the 
May 1 paper, there is a heading - dispute consultation 
mechanism - under which the US states: 

‘We will discuss establishing a mechanism for consulting 
and seeking to resolve disagreements on technical aspects 
of environmental and conservation issues.” 

Environmental Provisions in the US-Canada FTA 
and in the European Community 

The US-Canada FTA did not include environmental 
provisions directly in the Agreement. To the extent that 
products are involved, the provisions of Chapter Six on 
technical standards (non-agricultural goods) might be 
applicable. More directly applicable to environmental 
issues are the provisions of Chapter Seven on agriculture, 
in particular Article 708. Although Article 708 applies 
only to agriculture, it contains a number of principles 
which might have wider applicability. For example, it has 
guidelines for harmonization, or equivalence where 
harmonization is not feasible, and calls for mutual 
recognition of inspection and certification procedures. 
With respect to implementation, Article 708 establishes 
eight working groups and a joint monitoring committee 
which reports to the US and Canadian agriculture 
ministers, to other ministers as appropriate, and to the 
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Commission setupin Chapter Eighteen. Thisinstitutional 
framework might also be adapted to the environment. 

A similarly u.seful model is found in Title VII - 
Environment - of the amended Treaty of Rome. Article 
130r sets forth the objectives of the European Community 
relating to the environment. It also lists the following 
three principles on which actions should be based: 

l that preventive action should be taken; 
l that environmental damage should as a priority be 

rectified at the source; and 
* that the polluter should pay. 
Article 130r fu:rther states that in preparing its action 

relating to the environment, the Community shall take 
account of: 

l available scientific and technical data; 
l environmental conditions in the various regions ofthe 

Community; 
* the potential benefits and costs of action or of lack of 

action; and 
l the economic and social development of the Community 

as a whole and the balanced development ofits regions. 
Finally, Article 130t of Title VII states that 

“The protective measures adopted in common pursuant 
to Article 130s shall not prevent any Member State from 
maintaining or introducing more stringent protective 
measures compatible with this Treaty.” 

GATT Considerations 

Because the GATTfigures prominently in the US-Canada 
ETA and will probably be similarly incorporated by 
reference in the NAFTA, it is useful to examine 
environmental issues in the GATT context. Also, the 
GATT panel decision in the Mexican tuna/dolphin case has 
focused attention on the environment issue in the GATT. 
For example, on September 17 in a Senate speech, Senator 
Max Baucus urged the creation of an Environmental Code 
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in the GATT modelled on the current subsidies code. In his 
view, the proposed code would be in force until negotiation 
of an international agreement setting environmental 
standards, which the Senator acknowledged“is likely to be 
decades away”. He cited the recent GATT panel finding on 
US restrictions against Mexican tuna imports as 
demonstrating the need for such a code in order to avoid 
putting trade law above environmental considerations. 

Although environmental issues were not directly 
addressed when the GATT was negotiated in 1947, some 
provisions may be applicable. In the general exceptions 
(Article XX>, measures are permitted if “necessary to 
protect human, animal or plant life or health” as long as 
they do not constitute arbitrary or unjustifiable 
discrimination or disguised restrictions on international 
trade. Other exceptions relate to conservation of natural 
resources and measures necessary to secure compliance 
with laws or regulations not inconsistent with GATT 
provisions. An alternative to the code approach, suggested 
by Senator Baucus, would be to interpret these exceptions 
in a creative and imaginative manner in order to apply 
them to present day environmental issues. Recognizing 
the need to update the GATT with respect to the 
environment, the Contracting Parties have activated a 
committee to consider environmental issues. 

Possible Environmental Rules and Institutional 
Arrangements for NAFTA 

One of the major questions for the NAFTAnegotiations 
is whether they should include (in the main body, or in an 
annex, or in a separate code) a set of principles to guide 
action on environmental matters. As indicated above, the 
United States May 1 Action Plan included statements 
which couldbe turned into principles. Similar material, as 
outlined above, is contained in the US-Canada FlYA and in 
the EC Treaty of Rome. 

In preparation for the United Nations Conference on the 
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Environment and Development (UNCED) to be heldin Rio 
de Janeiro ‘in June 1992, the international business 
community has been working on a set of principles which 
includes many of the guidelines covered. Appendix 1 is a 
list of the policy principles on trade and environment 
developed for the Second World Conference on 
Environmental Management (WICEM II) by an 
International Chamber of Commerce group. This document 
was issued at WICEM II held in Rotterdam in April, 1991. 
It was also endorsed by the OECD Business and Industry 
Advisory Comm:ittee, which recommended it to OECD 
Ministers. 

l The first fundamental principle, which is probably 
not an issue in the NAFTA context, is that open trade and 
sustainable economic growth are necessary to provide the 
resources to enhance environmental protection. 

l The second is that environmental measures should 
be devised to minimize distortions of international trade 
and investment flows and to avoid the creation of barriers 
to trade and investment. There are subsidiary principles 
related to this point, includingthe”Polluter Pays Principle”. 

l The third is that standards and regulations should be 
based on sound science and adequate understanding of 
environmental conditions and a cost/risk analysis. 

l The fourth is that states should practice non- 
discrimination in the formulation and enforcement of 
environmental measures and the avoidance of the use of 
trade sanctions. 

l The fij?h is transparency and consultation with 
business; while 

l The sixth is harmonization of standards, the use of 
performance rather then process requirements, and 
reliance on market-oriented measures. 

The US environ:mental community has also been taking 
positions in connection with the NAFTA negotiations. In 
commenting on th;e May 1 Administration Action Plan, a 
consensus position was published by a group of 
environmental organizations (see Appendix 2). Rather 
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than developing principles, the environmentalists focused 
more on process or institutional issues such as 
environmental review, implementation and enforcement, 
and monitoring. 

This raises the second major question regarding the 
environment and NAFTA. Can or should the NAFTA have 
the kind of minimal institutional structure found in the 
US-Canada FI’A? The environmentalists will be seeking a 
more elaborate system, at least with respect to the 
environment. 

A third issue is dispute settlement. For the European 
Community, the question of whether “more stringent” 
protective measures (Article 130t) are “compatible with 
this Treaty” will be decided by the European Court of 
Justice. In the Canada-US FI’A, Chapter Eighteen has a 
general dispute resolution mechanism which could be 
used,ifasetofrulesorprinciplesregardingtheenvironment 
were included in NAFTA In addition, a joint monitoring 
system along the lines ofArticle 708 might be adapted. As 
pointed out above, the United StatesMay 1 paper envisions 
a mechanism for the resolution of scientific and technical 
disagreements. Presumably, there will be some kind of 
environmental dispute resolution mechanism in the 
NAFTA. 

Conclusion 

Although trade and environment issues arise on a broader 
basis within North America, the NAFTAnegotiations may 
provide the first opportunity to deal with these issues. In 
light of the strong feeling generated by the fast track 
debate, US Congressional approval of a NAFTA is not 
likely without substantial provisions dealing with the 
environment. 

Thus, an effort should be made to reach agreement on a 
set of rules, guidelines or principles relating to the 
environment. Many of these principles have already been 
put into other instruments or have been developed by the 
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business community. But the rules or principles will be 
very difficult to negotiate. As in the case of other sensitive 
subjects, an im:portant element in successful NAFI’A 
negotiations will be to have a heavy institutional structure, 
including special arrangements relating to the 
environment. It is most likely that any set of rules will 
have to be fairly general and that institutional provisions 
will be necessary to give a sense of participation to various 
interests and a sense of fairness in resolving disputes. 

122 



Sustaining Canada’s Prosperity 

Appendix 1 

Policy Principles on Trade and Environment 

As part of the Bergen Industry Agenda for Action and the 
WICEM II process, the following set of Policy Principles on 
Trade and Environment have been drawn up. They will be 
further considered and, when necessary, refined through 
ICC’s ongoing consultative processes. 

Fundamental Principles 

I. NEED FOR SUSTAINABLE ECONOMIC GROWTH 
AND OPEN TRADE 
Economic growth is necessary to improve general 

social welfare, and to provide the conditions and resources 
to enhance environmental protection. Trade ensures the 
most efficient use ofresources, isindispensable to economic 
growth, and therefore, a necessary element in enhanced 
environmental protection. Economic growth, open trade, 
and environmental protection are complementary and 
compatible objectives. 

II. GLOBAL APPROACH 
Environmental issues affecting the global commons 

should be addressed on an international basis, taking into 
account their impact on trade and economic growth, in 
addition to environmental effectiveness. 

III. POLICIES BASED ON SCIENTIFIC 
UNDERSTANDING 
Standards and regulations for environmental 

protection should be based on sound science and adequate 
understanding of environmental conditions, while at the 
same time recognizing the non-attainability of certainty 
and its risks resulting from both premature and delayed 
actions. The key lies in finding the appropriate balance 
between risk, effectiveness, and social and economic costs. 
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Standards and re,gulations should also be reassessed 
periodically toincorporate advancesin scientificknowledge 
and to monitor their effectiveness. 

IV. PERFORMANCE STANDARDS 
Policies should incorporate performance standards 

whenever possiblle rather than prescriptive process 
requirements (i.e. specification of technologies and 
materials) which reduce flexibility. 

V. HARMONIZED APPROACH TO GLOBAL ISSUES 
Harmonization of standards and environmental 

measures should ble the goal in order to minimize trade 
and economic distortions and to promote trade across 
national borders. However, harmonization may not always 
be immediately attainable or practicable and in such 
circumstances, the objective should be to establish essential 
requirements with accompanying measures that would be 
subject to the principle of mutual recognition. Regional 
problems may, in certain circumstances, require further 
close cooperation (including harmonization of 
requirements), e.g., for avoiding transboundary pollution 
and for any other mleasures necessary for the protection of 
health and the environment. 

VI. DIFFERENT TIME SCALES 
Because of differing levels of development among 

countries, harmonization of policies may also require 
different time scales. As with the Montreal Protocol on 
substances that deplete the ozone layer, however; the 
same standards should apply in the end. 

VIIMARKET APPROACHES 
Environmental policies should rely on market-oriented 

measures that encourage innovation in private and public 
sectors tofindbetter ways to achieve agreed environmental 
goals. Policies should be examined for their effectiveness 
over the entire cyclle of product life and use. 
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Subsidiary Principles 

1. AVOIDANCE OF TRADE DISTORTIONS 
Environmental regulations, and measures that have 

as their justification environmental protection, should be 
devised to minimize distortions ofinternational trade and 
investment flows and to avoid the creation oftrade barriers. 

2. CONSULTATION 
Governments should undertake to inform and consult 

each otheraboutmeasures whichhave as theirjustification 
environmental protection and which may cause distortions 
of international trade and investment flows. 

3. DISPUTE RESOLUTION 
Mechanisms should be developed to resolve 

international disputes arising from trade and investment 
flows. 

4. INTERNATIONAL AGREEMENTS 
International conventions that provide a global 

framework for the development of national standards are 
particularly important for global environmental issues. 

5. COMPLIANCE MEASURES 
Such agreements shouldinclude agreement on common 

procedures for measuringand checkingconformity and for 
enforcement. 

6. COST-BENEFIT BALANCE 
In some circumstances, the reduction of pollution 

beyond a certain level will not be practical or even desirable 
in view of the costs involved. 

7. ENFORCEMENT 
National enforcement of standards and other 

instruments should be fair, equally administered among 
nations and non-discriminatory. It should accord with the 
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GATT principles of most-favoured-nation treatment, 
national treatment and transparency. 

8. TRANSPARENCY 
Policies and rlegulations should be transparent and 

should not become non-tariff trade barriers. Business 
should be given adequate notice and opportunity to 
comment on proposed changes. 

9. SANCTIONS 
Trade sanctions to enforce environmental objectives 

should be avoided, and should be used only when there are 
agreed internat,ional standards and multilateral 
conventions governing the use of sanctions. 

10. ROLE OF INTERGOVERNMENTAL 
ORGANIZATIONS 
The OECD Guiding Principles (1972) should be 

maintained and ix-endorsed to preserve open markets and 
minimize uneven effects on corporations through the 
application of such concepts as the “Polluter Pays Principle”. 
Governments should promote cooperation and coordination 
in trade and environmental issues ‘among 
intergovernmental organizations such as GATT, OECD 
and UNEP. 

11. PRIVATE SECTOR INITIATIVE 
Governments should encourage private sector 

initiatives to achjieve environmental objectives, and as a 
partial alternative to regulation. Often the private sector 
is already engaged in related activities on a voluntary 
basis. 
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Appendix 2 

Consensus Position by 
National Audubon Society, 

Environmental Defense Fund, 
National Wildlife Federation, 

and Natural Resources Defense Council 
regarding President Bush’s Action Plan for 

Addressing Environmental Issues Related to 
The North American Free Trade Agreement 

May lo,1991 

President Bush’s Plan for addressing environmental 
issues related to the North American FreeTrade Agreement 
(NAFTA) identifies the need to address environmental 
problems related to trade and investment liberalization. 
In order to meet its stated objectives and address some of 
the environmental concerns that have been raised by the 
proposed NAFTA, the Plan should be more specific and 
could be clarified in a number of areas. In addition, it is 
importantthatnegotiation ofparallelagreementsreferred 
to in the Plan be linked to the NAFI’Anegotiations, afford 
meaningful public participation, and be concluded in 
conjunction with a NAFTA. Our organizations would be 
able to support continued fast-track authority if the 
Administration provided the following clarifications and 
assurances, all of which we believe are consistent with and 
would strengthen the President’s Plan. 

ENVIRONMENTAL REVIEW: The environmental 
review of NAFTA should not only assess its possible 
environmental effects, but also contribute to solving 
environmental problems. Preparation ofthe review should 
comport with the NEPA process, ensure effective public 
participation in its drafting, consider alternative actions, 
address the relationship and linkage to other parallel 
processes and be completed in a timely fashion in order to 
guide the negotiations. It will be important that USTR 
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acquire adequate Ienvironmental expertise to prepare the 
review effectively. 

IMPLEMENTATION AND ENFORCEMENT: The 
NAFTA and related environmental agreements should 
contain effective monitoring, implementation and 
enforcement mechanisms to ensure that they meet their 
stated environmental objectives. The concept of a North 
American Commission assigned with these responsibilities 
should be explored as part of this process. Effective public 
participation in monitoring, implementation and 
enforcement of the NAFTA should be ensured. 

COMPENSATI:NG INVESTMENTS FOR 
ENVIRONMENTAL PROTECTION: The NAFTA should 
include a mechanism to recapture some of the benefits of 
free trade for environmental protection. Economic growth 
from trade needs to pay for its environmental impacts and 
costs. Compensating investments for infrastructure, 
monitoring and enforcement are necessary if growth is to 
benefit the environment. The Administration shouldhave 
as a negotiating position that it will seek an agreement 
containing such a mechanism. 

WORKING GROUP ON THE ENVIRONMENT: To 
negotiate the details of the above issues and to ensure the 
environment is considered in all aspects of the agreement, 
a separate working group for the environment is needed. 
The NAFI’Aneeds to address environmental issues related 
to all aspects of free trade. These include investment and 
notjust“products in trade”. To do this, the Administration 
shouldannounce its support for an environmental working 
group within the NAFTA talks which would be equal in 
status to any other negotiating group. 

THE PROTECTION OF NATIONAL, STATE AND 
LOCAL ENVIRONMENTAL STANDARDS: Provisions 
of the NAFTA itself, and the mechanisms it creates, such 
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as on dispute settlement, should ensure that national, 
state and local environmental laws, regulations and 
standards will not be subject to weakening. The NAFTA 
should make explicit that this applies not only to national 
but also state and local laws, regulations and standards. 
In particular, the burden ofproof shouldbe on the signatory 
challenging such measures to prove that they are disguised 
barriers to trade. Proceduresforresolvingdisputes on this 
issues should be open to participation by the public. Any 
mechanism for resolving disputes over environmental 
measures must not undermine the ability of national state 
or local authorities to maintain or strengthen such 
measures. 
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12 
Critical Issues in NAFTA: A Mexican Perspective 
Gustav0 Yega-Cisneros 

Gustav0 Vega-Cisneros is a Professor at the Centre for 
International Studies and Director of the Mexican-US 
Studies Program at El Colegio de Mexico. He is also the 
Research DirectorforNorth American Economic Integration 
project being financed by the International Development 
Research Centre (IDRC) based in Ottawa. He completed 
his doctoral studiesat Yale University and has been visiting 
professor at the University of California at San Diego, 
Georgetown and Duke Universities in the US and the 
Centre for International Studies and Training in Japan. 
He has written numerous articles on Mexican-US economic 
relations. His latest publication (in Spanish) is Mexico in 
a North American Free Trade Area (Mexico: El Colegio de 
Mexico, 1991). 

On February .5 1991, the Mexican, United States and 
Canadian Governments announced their intentions to 
begin trilateral free trade negotiations. In the United 
States, the next step was for the President to seek 
congressional authorization for “fast track” procedures, 
under which he is required to consult closely with Congress 
throughout the negotiations. In return, Congress must 
approve or disapprove the completed agreement promptly, 
without adding substantive amendments. This 
authorization was granted in mid-October, 199 1, opening 
the way for the negotiations. 

Incentives for Mexico-United States-Canada Free 
Trade Negotiations 

The planned negotiations have met with a mixed reaction 
in all three countries. Mexico’s decision to seek free trade 
with the United States, and eventually with Canada, was 
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a result of a number of internal and external factors. The 
most important was the opening of the Mexican economy. 
For over 40 years, Mexico’s development strategy had 
emphasizedgrowthbased on the internal market. However, 
the weakness of the world oil market, and the scarcity of 
external funds following Mexico’s debt crisis, caused the 
Mexican government to break with tradition in its import 
substitution policies and seek more revenues through 
exports. 

In the last five ,years, Mexico has adopted liberalization 
policies that have made its economy one of the most open 
in the developing world: 

l Mexico became a member of the General Agreement 
on Tariffs and Trade (GATT) in 1986. 

0 The maximum Mexican tarifffell from a level of 100% 
to 20% between 31985 and 1990. 

l The country also liberalized its policies in such areas 
as foreign investment and intellectual property rights. In 
May 1989, Mexico made sweeping reforms of its rules 
governingforeign investment, which now allow it to accept 
100% foreign investments in companies in unclassified 
activities.’ 

Similarly, Mex:ican law and enforcement of intellectual 
property protection underwent significant change. For 
instance, Mexico announced plans to strengthen process 
andproductpatenltprotectionandimprovetheenforcement 
of trademarks and trade secrets. 

Mexico is therefore serious about looking for new ways 
to integrate more efficiently into the global economy. Its 
active participation in the Uruguay Round ofGA’M’and its 
interest in a free trade agreement @TA) with the United 
States and Canada form part of that strategy. Since the 
Mexican government has already instituted a considerable 
amount ofliberalization, the measures required to decrease 
protectionism in am IFI’A would have a less traumatic effect 
on the Mexican elconomy than they would otherwise. 

Mexico’s decision to seek free trade also stems from a 
realization that there is already a great deal of integration 
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in the North American economy. About 70% of Mexico’s 
trade is with the United States, and 30% ofAmerican trade 
is with Canada and Mexico. Canada is the largest trading 
partner of the United States, while Mexico is the third 
largest. 

There are also substantial United States-Mexican and 
United States-Canadian foreign investment flows. While 
Mexico and Canada are not major trading partners, the 
effects of their trade are significant, especially for Mexico. 
In 1990, Mexico’s total trade with Canada (almost $2.5 
billion) wasgreater than its trade with all ofLatin America. 
In seeking an FTA, Mexico was, therefore, recognizing the 
large degree of integration which already exists. 

Mexico has also been disturbed by the rise of 
protectionism in industrial states, and its interest in an 
F’TAhas been partly defensive in nature. For instance, the 
consolidation of the European Community (EC) in 1992 
could contribute to a considerable amount oftrade diversion, 
particularlyiftheuruguay Roundisunsuccessful. Mexico, 
like Canada, also sees an FTA as an “insurance policy” 
against United States’ protectionism and as a means of 
gaining more assured access to its largest export market. 
Mexico and Canada compete in exporting various 
automotive, textile and apparel, furniture, petrochemical 
and other products. To prevent Canada from gaining a 
margin of preference through its free trade agreement 
with the United States, Mexico feels that it, too, must 
pursue the free trade option. 

Despite the Mexican government’s interest in an FTA, 
such an agreement could create difficulties. For example, 
some Mexicans fear that an PTA would hinder their 
country’s trade diversification efforts and increase their 
vulnerability to unilateral United States’ trade policies. 
Nevertheless, another view is that participation in an FTA 
would induce Mexican companies to become more 
competitive as they gain economies of scale and rationalize 
production in North America. This, in turn, would enhance 
Mexico’s competitiveness with countries outside the region 
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and permit it to develop a more diversified trade profile in 
the medium term. 

One of the main reasons for Mexico and Canada to 
pursue a trilatera,l arrangement with the United States is 
to set an appropriate precedent for extending free trade 
throughout the Americas. Some other Latin American 
countries (Chile, for instance) have already expressed 
interest in negotiating free trade with the United States. 
A single expanding agreement is preferable to a “hub and 
spoke” system in which the United States signs bilateral 
agreements sequentially with a host of countries. 

Under thelatter arrangement, each country wouldbenefit 
from a bilateral agreement with the United States, but 
when the United States signed other bilateral agreements, 
the initial “spokles” would lose- The more “spokes” the 
UnitedStateshas, the worse theproblem becomes, Without 
a single expanding agreement, Mexico will eventually be 
in the same position as Canada. A Mexico-United States- 
Canada arrange:ment would, by contrast, provide better 
rather than worse access conditions in the US for Mexico 
and Canada. 

However, the question arises as to why the United 
States would be inclined to accept one expanding agreement 
with Mexico and Canada rather than a series of bilateral 
agreements. The latter option has advantages in one 
respect: the United States could negotiate a variety of 
preferences with each country that would not be available 
to its other free trade partners. 

Despite the benefits the United States derives from 
preferences in separate agreements, however, it would not 
benefit overall. The signing of many agreements would be 
less efficient and create numerous technical problems, 
thereby complicating the process of regularizing trade 
procedures. Furthermore, as the dominant power in the 
westernhemisphere,itisnotintheU~itedStates’interests 
to be seen as increasing this dominance at the expense of 
its partners. Thus, there are important advantages to the 
three countries to seek a trilateral agreement rather than 
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separate deals. Nevertheless, the questions arises as to 
the appropriate agenda for the trilateral negotiations. 

Options for Mexico-United States-Canada Free 
Trade Negotiations 

From a trilateral perspective, there are two basic options 
for Mexico-US-Canada negotiations: 

0 On the one hand, Mexico could join the existing 
Canada-United States FTA to form a North American 
Free Trade Agreement (NAFTA).2 

l On the other hand, a core or umbrella agreement 
encompassing Mexico, the United States and Canada 
could be negotiated with the addition of two or possibly 
three separate bilateral agreements.3 

Pursuing the first course could pose various problems. 
For example, some provisions in the Canada-US FI’A are 
a response to very specific bilateral needs of the two 
countries: notably, the clauses relating to energy, the 
automotive trade, services and the cultural industries. 
Difficulties could arise in adapting these provisions to the 
Mexican situation. 

In contrast, the essential feature of the common core or 
umbrella option would be that there is “a common free 
trade area with common rules of origin for trade in goods 
among the three economies...(and) a common institutional 
framework for the North American F’TAs.“~ 

Possible Provisions of a Core or Umbrella NAFTA 

The substantive provisions that a common core or umbrella 
agreement could have are as follows. 

Article XXIV of the GATT directs that the parties to a 
general agreement eliminate substantially all trade 
barriers in goods as a.prerequisite to the creation of a valid 
free-trade area. A Mexico-US-Canada Free Trade 
Agreement should regulate the three general types of 
barriers that currently restrict trade between the three 

135 



Trade, Environment & Competitiveness 

nations: 
‘* tariffs; 
l contingent protection measures; and 
l other non-tariff barriers (NTBs). 
Tariffs are the fundamental core of the free trade 

agreement. The Canada-US FTA calls for the elimination 
of tariffs on bilateral trade by the end of 1998. This is 
consistent with GATT rules because the cuts are part of a 
broader FTA that encompasses substabtially all of the 
trade between the two countries. Mexico would need to 
negotiate a similar arrangement with the United States 
and Canada. 

The main tariff question is the speed with which the 
tariff will be eliminated for free trade between Mexico, the 
United States and Canada. In the Canada-US FTA, both 
governments agreed to eliminate tariffs on the basis of 
three formulae: 

l immediate el:imination; 
l elimination in five annual steps; and 
l elimination in ten annual steps. 
Although the agreement does consider safeguards to 

protect domestic industry during the transition period 
(1989-1998) - in case imports from the other country grow 
enormously, endanger and thereby threaten local producers 
- no special treatment is given to newborn industry. 

In contrast, Israel, in its agreement with the US, enjoys 
special consideration for its “infant industry,” provisions 
which are applicable for new industries not previously 
existing in the country. Israel may, after the signature of 
the agreement, introduce and reintroduce ad-valorem 
customs duties not exceeding 20 percentage points above 
the level that would have otherwise existed. The total 
value of the products for which these measures are 
undertaken may :not exceed 10% of the total volume of US 
imports from Israel. The newly introduced duties, once 
imposed, must decrease until they disappear, not later 
than 1995.5 

It has been suggested that as a result of the rapid 
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unilateral tariff liberalization undertaken by Mexico in 
thelastfiveyears,thelargerobstacleintermsofadjustment 
is already out of the way, Mexico’s average weighted 
tariffs are now just higher than 20%. Therefore, Mexico 
could easily undertake a similar approach to tariff 
elimination as Canada, rather than that taken by Israel.6 

This view, however, forgets that from 1985 to 1988, 
massive real exchange rate devaluation and real wage 
reduction in Mexico eased the blow, for import-competing 
industries, from severe adjustment difficulties that might 
have been expected from such pervasive liberalization. 
Since the Solidarity Plan was imposed in December 1987, 
which implied a return to a more fixed exchange rate, 
import-competing industries have begun to bear the brunt 
of liberalization. As a consequence, the Mexican 
government is being pressured not to agree to eliminate 
the remaining tariffs too quickly. Indeed, it is being 
pressed to ask for a slower phase-out of the remainder of 
Mexican tariffs over a period of fifteen years while the 
United States and Canada are asked to eliminate their 
tariffs in seven to ten years. This arrangement would 
provide Mexican producers with better access to the US 
and Canadian markets while they still retained some 
temporary protection in the Mexican market.’ 

Similarly, given the lowest cost structure of some Mexican 
industries, there are likely to be many more requests for 
extended rather than accelerated tariff elimination from 
US and Canadian producers. A realistic negotiating 
scenario, therefore, might involve the elimination of most 
tariffs over a period of ten, twelve or even fifteen years, 
with provisions for faster elimination for those industries 
that believe they are ready. In any case, the choice of a 
time period for tariff removal will probably hinge on an 
evaluation of the ensuing adjustment process. Thus, a 
decision as to the proper time to phase out a particular 
tariff will have to follow intense industry consultations. 
Whatever time frame is chosen, an extensive program of 
adjustment assistance and global safeguards will be 
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desirable to achieve the benefits offree trade with the least 
cost. 

In addition to a phased withdrawal oftariffs, the Mexico- 
US-Canada Free Trade Agreement would also have to deal 
with a range of Non-Tariff Barriers (NTBs). This subject 
is of particular interest to Mexico in its relations with the 
UnitedStates. As events ofrecentyearshave demonstrated, 
Mexico’s exports of goods to US market are vulnerable to 
several types of barriers. The policy rationales and 
procedures governing these NTBs must be taken into 
account in designing a free trade agreement. US non-tariff 
barriers can be separated into two basic categories: 

l measures of contingent protection, principally anti- 
dumping duties, countervailing duties and safeguard or 
“escape-clause” actions; 

l laws and regulations which, either explicitly or through 
administrative practice, impose discriminatory burdens 
on goods offoreign origin through government-procurement 
practices, product-quality and safety standards, 
quantitative restrictions on agricultural products, and 
similar measures. 

In the case of contingent protection, the first, and most 
important concern is for Mexican producers to obtain 
barrier-free market access under anegotiated arrangement 
that ensures access is dependable and secure from future 
political and legal challenges. Only if entrepreneurs and 
investors are confident ofthe permanence and effectiveness 
of the arrangements will Mexican industry make the 
necessary adjustments and long-term commitments 
required to maximize the economic benefits of free trade. 

US trade policy is created and applied through political 
and legal processes which decentralize decision-making 
power and enhance the political influence of relatively 
small and narrowly-based interest groups, such as unions 
and trade associations. The most notable examples ofthis 
fragmentation ofpower within the US system are the legal 
mechanisms that produce contingent protection from 
import competition. These mechanisms usually involve 
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countervailing duties, anti-dumping duties and emergency 
protection for US producers suffering serious competitive 
injury from imports. US legislation gives domestic 
producers the right to launch lawsuits against foreign 
rivals with little risk of loss if its claims of unfair and 
injuriousimport competition areprovedgroundless. Since 
these US lawsuits are initiated by private firms, it is 
seldom possible to predict when they will be launched. 
Thus, the threat of harassment they pose may deter 
Mexican investment in new plants and equipment when 
the future profitability of such facilities depends on 
uninterrupted access to the North American market. Since 
free trade will be of primary importance in Mexican 
industrial development, the Mexican government would 
need to anticipate potential problems and to spell out, as 
fully and precisely as possible, the rules and procedures 
governing any bilateral arrangement. 

In achieving this purpose, the Mexican government 
would be well advised to take into account the precedent 
set by the Canada-US FTA. For instance, Mexico might, 
like Canada, obtain protection against “sideswiping” in 
US global safeguard (article XIX) actions. Only when the 
other party to the FTA is a substantial source of injury can 
it be targeted in safeguard actions. Even then, imports 
cannot be reduced below their trend rate of growth. This 
preferential treatment could be quite helpful to Mexico if 
these measures proliferate. 

In the case of subsidies and anti-dumping duties, Canada 
attempted to gain total exemption from US fair trade laws. 
Even though this unrealistic hope was not accomplished, 
the two countries made the commitment to develop, over 
a five-to-seven year period, a mutually acceptable set of 
trade remedy laws. While this was accomplished, both 
countries agreed to establish a “binational dispute 
settlement mechanism” to fulfil two roles: 

l Tbe first was a legislative watchdog function which 
provided for a bilateral review of any proposed changes in 
either country’s current regulations. Any new law one 
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countrypassesmustspecifytheothercountryexplicitlyby 
name or else the law would not apply to that country. Also, 
all changes must be consistent with the GATT and the 
Agreement. 

l The second function of the binational dispute 
settlement mechanism was the operation of a binational 
review panel to replace domestic judicial review. Final 
decisions made by the panel are binding on both parties. 

It is improbable that any US Administration will ever 
agree simply to ex’empt Mexican goods from the possible 
application of anti-dumping or countervailing duties. Nor 
is it likely that Mexico and the US could agree on a 
mutually acceptablle set of trade remedy laws. A better 
strategy is pursued through the binational dispute 
settlement mechanism. This strategy for improving 
security of access would place principal reliance on the 
neutrality of a “ju.dicial” panel, composed of appointees 
from both nations and a neutral chairperson possibly 
selectedfromanon-party,orchosenbyagreementbetween 
the national appoi:ntees. Mexico would, therefore, be well 
advised to get involved in the process established in 
Chapter 19 of the Canada-US FTA. 

In the case of NTBs, there is no doubt that one of the 
more difficult areas in the US-Mexico trade relationship is 
in the use of physo-sanitary requirements on animal and 
plants, and health1 and safety requirements. Given that 
the negotiations on the physo-sanitary requirements 
agreement are the most advanced in the agricultural area 
in the Geneva discussion, they may provide an MTN-based 
solution to this very sensitive and difficult area. But even 
if the agricultural negotiations in the Uruguay Round fail, 
the progress that has been made can still be transferred 
into the Mexico-US-Canada agreement. 

Other important NTBs in the US-Mexico trade 
relationship are the quantitative restrictions on textiles, 
steel, apparel and agriculture. As part of the negotiations 
that have taken place under the umbrella of the US- 
Mexico framework agreement, Mexico has made some 
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progress in expanding its quotas on textiles, apparel and 
steel.6 The US intends these quotas to disappear by early 
1992. Even if some of them are extended due to political 
pressures, Mexico should get expansions well above its 
present levels. 

In agriculture, the US uses import quotas to restrict 
trade in poultry, dairy, and some meat products, and uses 
a variety of subsidies in support of its domestic supply- 
management program. Canada also maintains these 
same restrictions and imposes seasonal tariffs on fresh 
producein order to support farm income. Mexico continues 
to maintain import licensing controls for 60 agricultural 
tariff categories, including grains, oilseeds, dairy goods 
and certain agricultural products. In addition, Mexico 
determines quotas for almost all major imported 
agricultural commodities. These controls are used to 
encourage domestic consumption of local products9 

Theremovalofthesequotasandimportlicensingcontrols 
would necessitate a coordinated approach to the supply 
management and other agricultural support policies 
currently maintained by the three countries. The task of 
harmonizing these policies through extensive negotiations 
withtheUnitedStatesandCanadaislikelytobetechnically 
complex and politically difficult. In the Canada-US FI’A, 
negotiators came to an understanding that reforms need 
to be pursued in the GATT setting of multilateral trade 
talks rather than in the bilateral setting. This same logic 
should justify deferring free trade for agricultural products. 
After the Uruguay Round, one can conceive that detailed 
agreements could be worked out concerning supply 
management and other subsidy practices. 

Another topic which will appear in the FTA package is 
intellectual property. Here, there has been substantial 
progress. Mexico, stimulated by bilateral negotiations 
with the United States, has introduced very significant 
changes in its intellectual property and transfer of 
technology legislation in the last few years. In January 
1990, Mexico announced its intention to introduce 
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legislative changes in the intellectual property law which 
would include increasing the patent term to 20 years (that 
used by a number of developed countries), offering product 
patentprotectionf;orproductsandprocessesnotpreviously 
subject to patent protection, and strengthening its trade 
secrets law. If the Mexican Congress approves these and 
other amendments, Mexico will then have greater 
intellectual property protection than Canada. What was 
a very difficult issue - one that was handled on the side in 
the Canada-US legislation - will thus largely be resolved 
before the ETA negotiations are concluded. 

The same process is taking place in regard to foreign 
investment. The Mexican regulatory liberalization ofMay 
1989 has created a more liberal foreign investment regime 
that provides for greater transparency,‘increased foreign 
participation and greater efficiency in the application 
process. The need for foreign investment will probably 
accelerate the pace of liberalization and produce a smaller 
number of exempted sectors. 

Problem Areas: Services 

One of the major attractions of an FTA for Mexico is the 
fact that, within the framework of a general free-trade 
agreement, it would still be possible to exclude certain 
sectors or industries from the scope ofbilateral or trilateral 
negotiations. Article XXIV of the GATT has been 
interpreted to autlhorize the exclusion of up to 20% of the 
total trade in goods among the members of a legitimate 
free-trade area. This interpretation of the “substantially 
all trade” rule has permitted the EFTA countries, for 
example, to limit the scope of their free trade agreements 
to trade in industrial goods only: agriculture, a sector rife 
with state intervention, is excluded; heavily regulated 
services such as ba.nking, transport, and insurance are not 
included; and free movement of labour is not provided 
for. lo 

Another area relquiring special rules in the negotiation 
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ofan FTAis trade in services. The US and Canada consider 
it one oftheir top priority negotiating objectives and, it has 
become an increasingly important component of Mexico- 
US bilateral trade. Including it in the agreement is 
considered highly desirable. Mexico has expressed and 
has given proof of, its interest in negotiating trade in 
services.” This attitude is largely explained by the 
relatively large share of services in the Mexican economy. 
They represented about 62% of GNP and 10% of total 
employment in 1985. From this perspective, Mexico is a 
service economy. I2 In turn, exports of services represented 
about 30% oftotal non-factorial receipts in current account 
in 1985. Imports represented a similar amount. These 
percentages are relatively high for developing country 
standards. They are explained mainly by trade in services 
between Mexico and the United States. 

Nevertheless, even if a given country is willing to 
negotiate, it has to define what, and how, to negotiate. In 
the case of services, this is not easily done. The services 
sector is one of the least studied economic activities in 
developing countries. Not only is the data not sufficiently 
detailed but in many instances it is simply unavailable. 

Even less clear are the likely effects of negotiating a 
‘liberalization” of services. Certainly, liberalization of 
trade in services leads to similar results as liberalization 
of trade in goods. However, in the latter instance, the 
magnitude of the effects upon production and trade can be 
gauged according to the change in the level of tariffs. No 
such easy estimate can be made in the case of services. 

Moreover, there is still insufficient reliable information 
on the economic consequences of existing national 
regulatory barriers to trade in services. Mexico, the 
United States and Canada maintain entry controls and 
other regulations that exclude foreign controlled 
enterprises or limit their allowed share of the domestic 
market in service sectors such as banking, transportation 
and communications. Other barriers operate in particular 
sectors. Any useful analysis of service trade issues must 
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focus, therefore, on the national regulatory arrangements 
specific to each particular type of service. For example, 
government prlocurement preferences for local suppliers 
are major impediments to trade in engineering and. 
construction services, whilerestrictionsandcost-increasing 
regulations on the transborder transmission of business; 
data are a majlor irritant to those who trade in financial 
and business consulting services. 

The negotiations on this diverse set of problems will be 
further complicated by considerable differences in the 
national regulatory policies that currently apply in many 
service sectors. Free trade in transportation orinfinancia’l 
services, for instance, will require the harmonization of 
diversenationalrulesgoverningprice competition, service 
quality, consumerprotection and other equally contentious 
matters. The fact that each particular service industry is 
affected by regulations that are virtually unique suggests 
that future negotiations on services should be conducted 
on a sectoral basis. 

In spite of these difficulties, Mexico has been making 
rapid progress identifying what to negotiate and defining 
with more precision its interest in this area. To this effect, 
a survey was conducted by the ministry of Trade and 
Industrial Promotion in consultation with the private 
sector. Accord.ing to the results, Mexico would be willing 
to negotiate in 14 service sectors.13 According to the official 
declaration, negotiations would only consider trade in 
servicesbutnot investmentflows, since these are adifferent 
matter to be negotiated separately. All participants in the 
exercise agreeld that it was necessary for Mexico to become 
more efficient and competitive in services and that, to 
attain this, there was need to open its market to external 
competition. The main areas where Mexico would be 
willing to grant concessions are tourism, insurance, 
telecommunic,ations, informatics and engineering services. 
Likewise, the areas where Mexico is interested in 0btainin.g 
concessions are engineering, construction and other labour- 
intensive sectorial activities such as agriculture. 
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There is one main stumbling block to a negotiation in 
services between Mexico, the US and Canada. In the 
negotiations the US and Canada are likely to focus on 
areas such as financial services, telecommunications, and 
informatics. They are likely to resist liberalization in 
services that involve the actual displacement or utilization 
of labour, where Mexico has a comparative advantage. 
The large disparity in national wage levels will undoubtedly 
raise serious concerns from industries and workers likely 
to face increased competition. This will make it quite 
difficult for the US and Canada to include this issue in an 
PTA. However, recent reforms in financial services and 
Mexico’s apparent willingness to provide more open access 
to its services market in areas of special interest to the US 
and Canada, could well put pressure on the US and 
Canadian governments to accommodate Mexican concerns 
about trade in labour-intensive services in an FTA 
Nevertheless the issue will be contentious. Even the US- 
Canada agreement only yielded provisions dealing with 
trade in certain white collar services. 

ProblemAreas: Energy,LabourandEnvironmental 
Standards 

One of the most difficult areas in which to achieve free 
trade is energy. This is a sector where a particular 
bilateral agreement will have to be struck between Mexico 
and the US. The Mexican government has insisted that 
this area should be kept out of the negotiations. This does 
not mean that there is no need for special rules to govern 
bilateral trade in energy. Mexico’smain concern regarding 
natural resources is whether a free trade arrangement 
would constrain its ability to impose production quotas, 
taxes and export controls, and to further national security 
and industrial policy objectives. The GATT specifically 
provides for such controls, unless they are discriminatory 
or act as disguised restrictions on international trade. It 
is possible that the United States will seek to negotiate 
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some legal assurance of access to future Mexican energy 
supplies, akin to those contained in the Canada-US FTA 
Any guarantee to US energy consumers must, however, 
preserve Mexico’s authority to limit exports in order to 
meetanticipateddlomesticrequirementsforsuchresources. 
ArticleXX(g) of the GATT permits signatories to maintain 
non-discriminatory measures“relatingto the conservation 
of exhaustible natural resources if such measures are 
made effective in conjunction with restrictions on domestic 
production or consumption”. A similar provision could be 
included in any general agreement covering trade in non- 
renewable resources. 

Even though the American and Canadian governments, 
as well as many economists and business groups in both 
countries, favour a NAFTA that would include Mexico, the 
issue of free trade with Mexico has become contentious in 
the US and Canada. The US and Canadian labour 
movements were generally opposed to the Canada-United 
States FTA. They are expressing even stronger concerns 
about the inclusion of Mexico. Foremost amongst labour’s 
concerns are the issues of low wages and the lack of 
stringentenvironmentalregulations. Assembly operations 
in Mexico occur primarily in maquiladora industries, begun 
in 1964 and traditionally located on the border with the 
United States. In these, American companies transport 
partly completed products to Mexico and then pay maquila 
employees (many of whom are women) lower wages to 
assemble the components or complete the manufacturing 
process. The labour movement in the US and Canada have 
noted that the maquiladora are set up to replace American 
and Canadian workers in various areas of production and 
that there has been a serious erosion of Mexican social 
standards, human rights, and maquiladora wage rates. 
Labour leaders, therefore, suggest that any trilateral 
agreement with Mexico should contain a social charter 
based on common standards for labour, social policy and 
the environment. 

It is not realistic to expect Mexico to sign a social charter 
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guaranteeing equality of wages, as some American and 
Canadian labour leaders would like. It is difficult for a 
developing country, such as Mexico, to attract industry 
without the incentive of low wages. Wages in the 
maquiladora are about double wages elsewhere in Mexico. 
Furthermore, the nature of the maquiladora is changing. 
In recent years, the maquiladora program has attracted 
more sophisticated forms of production in automobile- 
related manufactures and advanced electronics assembly. 
This “second wave” of maquiladora plants have made 
substantial investments in complex technology and are 
using growing numbers of male workers.14 Overall, the 
number of men employed in maquiladora plants has 
increased from less than 20% ten years ago, to about 35% 
in 1991. In some sectors, such as transportation equipment, 
men now comprise up to 50% of the workforce. 

These “new” maquiladoras are significant because they 
demonstrate that sophisticated, high quality exports can 
be produced in Mexican plants using advanced production 
technologies. Whereas the “old” maquiladoras typically 
were export enclaves that generated employment and 
foreign exchange but used few local materials inputs and 
had limited spread effects on the rest of the country’s 
industrial structure, the “new maquiladoras” may help 
Mexico move to a higher level of development by fostering 
greater technology transfer and the training of a skilled 
and well-educated workforce. The maquiladoras have 
now moved to other areas in Mexico, such as Guadalajara. 
This has provided Mexican producers with more inputs, 
and local content in the maquiladora has increased from 
about 1.7% to 6.0%. 

In the case of environmental standards, it is important 
to recall that international distinctions in tolerable levels 
of environmental risk are created because the weight 
attached to environmental standards tends to vary with 
the income levels of different countries. In low income 
countries, even if environmental and health risks are 
acknowledged, the income levels do not permit a structure 
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of environmental regulation comparable to that in rich 
countries. In view of the differences in levels of economic 
development and national priorities, it is clear that 
environmental standards cannot be wholly uniform. Some 
mechanism must be found to accommodate differences in 
national priorities linked to levels of economic development 
and cultural factors. This suggests that negotiators should 
aim at what may be called “intermediate standards,” in 
the same sense and for the same basic reason as that which 
underlies the widespread advocacy of intermediate 
technology in the Third World. This would not imply a 
“downgrading” ofUS and Canadian regulations. Rather, 
it would imply an “upgrading” ofMexico’s norms, together 
with the recognition that the social costs of regulation are 
relative to national income. 

Conclusion 

There is already a considerable amount of integration 
among the economies in North America. The convergence 
of commercial policies amongthe three countries, especially 
marked in the case ofMexican liberalization efforts, makes 
a NAFTA more feasible today than at any time in the past. 
However, there is also considerable opposition to an 
agreement from labour unions and threatened industries 
in the United States and Canada. Itis to be hoped that the 
outcome of the negotiation will not depend on the actions 
of special interest groups, but on a calculation of the 
benefits and costs to the three societies as a whole. 
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13. This refers to negotiations in the Uruquay Round and 
not particularly with the US and Canada. 

14. CARILLO, JORGE (1989) “Transformaciones en la 
Industria Maquiladora de Exportation” in GONZALEZ- 
ARECHIGA, BERNADO Y BARAJAS-ESCAMILLA, ROCIO (ED& Las 
Maquiladoras: Ajuste Estructural y Desarrollo Regional 
(Tijuana, Mexico: El Colegio de la Frontera Norte- 
Funcacion Friedrich Ebert) pp. 37-54. 

15. SHAKEN, HARLEY (1990) Mexico in the Global Economy: 
High Technology and Work Organization in Export 
Industries (La Jolla, CA: Center for US-Mexican Studies, 
University ofCalifornia, San Diego) Monograph Series 33, 
p. 12. 
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13 
The European Community Experience 
Jacques Lecomte 

His Excellency JacquesLecomte is the Head ofthe Delegation 
ofthe Commissionofthe European Communities to Canada. 
Since joining the EC Commission in 1964, he has been 
involved in the development ofagriculturalpolicyy; prepared 
the Commission’s actions for EC membership of Denmark, 
Ireland, Norway, and the United Kingdom; been a member 
of the Commission’s representation in London; worked as 
the personal assistant to the Director General for the 
External Relations of the EC Commission; been in charge 
of information for the Commission’s 50 delegations to 
Africa, the Caribbean and the Pacific; been in charge of the 
implementation of the steel production control in the steel 
plants; and been responsible for the management of 91 
external offices of the Commission. 

Ten years ago, the EC Commission had very limited 
competence in environmental policy. The 1986 Single 
European Act modifying the founding Treaty of Rome did 
not yet exist; the 1985 White Paper outlining the program 
required to complete the internal market by 1992 had yet 
to appear; and the EC had scarcely a skeleton of an 
environmental policy. Neither the political changes 
democratizing the countries of Eastern Europe nor the 
EC’s own increasing political cooperation had yet occurred, 
nor were they even foreseeable. 

Yet within a decade, the EC has taken numerous actions 
in the field of the environment and is moving toward the 
realization of a common EC environmental policy. It is 
well under way to achieving its goals for the 1992 Common 
Market. The Commission has begun to examine closely 
the related issues of trade and the environment particularly 
in the context of the GATT negotiations. Moreover, the 
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Commission has been given the lead role in coordinating 
assistance to Eastern Europe. However, the EC is currently 
facing tremendous challenges, both internally and 
externally, in its efforts to address environmental concerns. 
In 1990, in its Dublin Declaration, the European Council 
stated: 

“The Community must use more effectively its position 
of moral, economic and political authority to advance 
international efforts to solve global (environmental) 
problems, and to promote sustainable development and 
respect for the Global Commons.” 

The EC must demonstrate, by its choices and behaviour, 
that the more prosperous countries of the world, which in 
their time have contributed to the creation of global 
environmental problems, are now prepared to take the 
necessary concrete steps for the resolution of not only 
domestic and regional environmental problems but also 
wider international or global problems. In this context, 
the Commission is proposing that its fifth Action Program 
on the Environment will be an important step in the 
promotion of a more coherent strategy geared toward the 
achievement of sustainable development. This can best be 
achieved by a proper appreciation of the importance and 
value of the environment to present and future economic, 
social and cultural life, and an effective sharing of 
responsibility for its guardianship among all sectors of 
society. 

To accomplish thlis objective the Community must make 
special efforts externally. It must act at the pan-European 
level, incorporating the European Free Trade Area (EFTA) 
Member States, with whom it now shares a European 
Economic Area, Eastern and Central Europe, and the 
Mediterranean Region. It must expand its relations with 
developing countries including, in particular, the African, 
Caribbean and Pacific countries covered by the Lome 
Agreements. And, it must operate at a global level in the 
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GATT, at the United Nations Conference on Environment 
and Development (UNCED) Conference in Rio, and within 
the growing number of international environmental 
conventions in which the EC participates. 

The EC recognizes that the clean-up of the environment 
in Eastern and Central Europe is essential for the 
development of those countries’ economies. It also offers 
tremendous benefits to the countries of Western Europe, 
through reductions in transboundary pollution, notably 
through acidifications and international rivers such as the 
Elbe, Danube and Oder, and the Baltic and Adriatic seas. 

At present, there is an enormous gap in financial, 
technical, educational, scientific and human resources 
between the East and the West in Europe. The Community 
can contribute best to closing this gap through the PHARE 
program launched by the G-24 countries.1 This program, 
originally intended to assist the economic restructuring of 
Poland and Hungary, has been extended to include 
Czechoslovakia, Bulgaria, Romania, Yugoslavia, Albania 
and the Baltic countries of Estonia, Latvia and Lithuania, 
as well as the former territory of East Germany. In 1990, 
itsfirstyearofoperation, thePHAREprogramwasgranted 
500 million ECU (or about $700 million by the EC to fund 
projects related to economic restructuring, agriculture 
development, human resources and the environment. 

Over one-fifth of these funds was spent on projects to 
improve the environment. Each project was defined in 
close collaboration with the countries receiving the aid, 
and on the basis of their proposals. Every aspect of the 
environment was covered: water, air, waste, nature 
protection and even, in some cases, nuclear safety (for 
example, at the nuclear power plant near Restock on the 
Baltic Sea in the former East German territory). In 
addition, in 1990, one regional project was launched with 
the financial backing ofthe EC: the Regional Environment 
Centre in Budapest. In 1991, the EC has budgeted 785 
million ECU (over $1 billion) for the entire PHARE program, 
of which; once again, probably 20% or more will go toward 
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environmental projects. 
The first conferience ofEnvironment Ministers, convened 

under the umbrella of the PHARE program, took place in 
Prague in June 1991. The EC Commission, the UN 
Economic Commission for Europe, Canada, Japan, the 
USA and, most European countries participated. At that 
Conference, the EC Commissioner responsible for the 
environment, Carlo Ripa di Meana, outlined the EC’s 
environmental action plan for the region. 

That action plan has six major elements: 
l The first within the PHARE program, is the support 

of .additional regional projects reflecting the fact that 
pollution does not, respect boundaries (an example of this 
is the effort to reduce air pollution in the Sulphur Triangle 
region of Poland, Czechoslovakia and eastern Germany); 

. The second element is the preparation of the ground 
for consolidating the actions taken under various 
international environmental conventions to clean up the 
Elbe, the Oder; and the Danube river;. 

l The third element is the gathering of statistical 
information on the extent and nature of pollution in the 
region to determine priorities better, monitor progress 
and evaluate projects; 

l The fourth el!ement is encouraging and facilitating 
scientific research on the causes of and cures for 
environmental damage and pollution; 

l The fifth element is the definition of codes of conduct 
for investors in Eastern Europe, to avoid causing further 
damage to an already devastated environment (e.g. in 
November 1991, the Commission together with the 
Regional Environment Centre in Budapest, hosted a 
conference for investors to help them make the right 
decisions); and 

l The sixth .element is the exchange of views with 
Eastern European countries on global environmental 
problems such as the greenhouse effect, the depletion of 
the ozone layer and genetic diversity, with a view to 
seeking the support ofthose countries for the Community’s 
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own approaches to these problems. 
Clearly, the EC is only at the beginning of its combined 

efforts to improve the quality ofthe environment in Eastern 
Europe. But the Commission of the European Communities 
has every intention ofperseveringin these efforts with the 
help and support of all the countries in the region. 

References 

1. PHARE is the Commission of the European 
Communities Programme ofAssistance to the countries of 
Central and Eastern Europe. 
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14 
Eastern Europe: The Experience of Ukraine 
Yuri Scherbak 

The Honourable Yuri Scherbak is the Minister of the 
Environment for Ukraine and head of the Green Party. He 
is the first non-communist Minister elected. He was also a 
Member of Parliament in the Supreme Soviet prior to its 
dissolution. Adoctorofepidemiology by training, he isalso 
a writer. His account of the nuclear reactor accident at 
Chernobyl was the first to be published in thesoviet Union. 

The newly-independent Ukraine faces formidable economic 
and environmental challenges. Its first Ministry of the 
Environment was created on May 13,199l by Cabinet and 
approved by the Parliament on September 14,199l. The 
Ministry was thus created very shortly after Ukraine 
proclaimed its independence from the former Soviet Union, 
on August 14,199l. It had been under Soviet domination 
since the Revolution in 1919. 

Ukraine was the second largest Republic after the 
Russian Federation in the USSR. It occupies approximately 
604,000 square kilometres, or 2.7% of the total territory of 
the USSR. It has as much land as France and the United 
Kingdom combined. Its population is 55 million, composed 
of 73% Ukrainians, 22% of Russian origin, 1% Jewish, and 
4% other minorities. 

Ukraine accounts for 25% of the total manufacturing 
sector of the former USSR. Energy production equals 300 
MKWH of electricity, of which 22% is nuclear energy. Its 
production and export of other basic items are as follows: 

l 160 MT/year of coal, of which 8% is exported; 
l 190 million cubic metres/year of gas, of which 25% is 

allocatedfordomesticconsumption,and therestis allocated 
to other Republics; 
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0 100 MT/year of iron ore, of which 16% is allocated for 
exports; 

* 4.5 MT/year of minerals; 
l 20 MT/year of cement; 
* 50 MT/year o:f wheat; 
l 4 MT/year of meat; and 
Q 7 MT/year of sugar. 
Ukraine contributes approximately 5% of the world’s 

sulphur production. In terms of natural resource reserves, 
Ukraine has about 14% of the world’s iron ore, 8% of its 
coal, and 50% of its titanium. There are other natural 
reserves of lesser magnitude. In 1990, it exported 
approximately $14 billion of minerals and other products 
to satellite republics. 

The industrial sector in Ukraine is very large and 
complex. Its largest sector is steel production, which 
provides material for the military industry of the USSR, 
an industry which manufactures tanks, missiles, 
submarines, electronics, aircraft, televisions, and warships. 
Agriculturally, Ukraine is known “as the bread basket of 
the USSR”. 

The environment of the Eastern Bloc, as a whole, has 
suffered enormously in the past several years. Because of 
the complexity ofits industrial sector, Ukraine has probably 
suffered environmentally more than any other country in 
the former Bloc. 

There is a need for major remedial actions in the very 
near future because the environment of Ukraine is 
devastated: 

l the land, water and air are polluted; 
l the rivers are so polluted that hardly any biological life 

exists in them; 
l fish are polluted by chemical and toxic substances, 

such as DDT, PCI3s, dioxins, furans and others; 
l industry dumps waste into the water without regard 

for the environment; 
l pesticides are the greatest agricultural pollutants in 

the environment; 
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l the steel and coal industries are major causes of 
atmospheric pollution; 

* adding to this are automobile emissions. Although the 
Ukraine does not have as many cars as the West, its cars 
do not have catalytic converters, and thus emit SOx and 
NOx without limit. 

Chernobyl is not only Ukraine’s problem - it is a global 
catastrophe. It is a warning to the world’s civilization of 
what advanced technology can do to humanity; and even 
scientists are unable to predict the consequences. 

In order to cope with these problems, the Ministry of the 
Environment is proposing several actions: 

l It will establish an Environmental Advisory Council. 
This body will consist of approximately lo-12 renowned 
scientists, primarily from abroad. The Council will advise 
the government on remedial actions to take. 

l The Ukrainian Ministry of the Environment is 
developing strict environmental legislation based on 
Western technology in order to improve environmental 
conditions. 

l It intends to obtain modern analytical equipment, and 
to train scientific staff to use it efficiently. 

l The Ministry will further establish an Environmental 
Inspection System to enforce the legislation and 
Environmental Funds to do the Research and Development 
for abatement technology. The funds will be paid for by 
industry and tax revenues. 

The opportunities for the environmental industry in 
Ukraine are tremendous. Themarketisvirtuallyuntapped 
- there exists a population of over 100 million within a 1000 
km radius. Ukraine is inviting western industry, research 
organizations, universities, and individual companies to 
visit Ukraine, to look for joint ventures, licensing 
agreements, and technology transfer. The Ministry is 
available to facilitate contacts for foreigners with 
companies, universities, and research institutions in 
Ukraine. They have enormous scientific staff (available 
for a fraction of the cost that would normally be incurred 
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in the West) to do the research, the development work and 
to act as Western representatives, not only in Ukraine but 
also in other countries, such as Poland, Hungary, Romania, 
the Russian Federation, and other republics. 
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15 

The Pacific Basin: The Experience of Japan 
Makitaro Hutta 

Makitaro Hotta is a Professor of Anglo-American Law at 
the College and the Graduate School of International 
Relations at Ritsumeikan University in Kyoto, Japan. He 
is also Associate Director, International Centre at 
Ritsumeikan University, a member of the American Bar 
Association (International Associate), the Law and 
Computer Association of Japan, the Japanese American 
Association ofLegal Studies, and the Japanese Association 
ofReal Estate Studies. He received his LLB andLLMfiom 
Waseda University in 1971 and 1973, and an LLM from 
Harvard Law School in 1977. 

Japan’s experience demonstrates that there is no definitive 
answer to the question of how to harmonize and/or 
coordinate two seemingly polar issues such as trade and 
the environment. Trade occurs, ideally, in an environment 
free from governmental or private regulation. The GATT 
system has been promoting international free trade and 
Japan has been one of the greatest beneficiaries of the 
system. Under the GATT, Japan has become one of the 
richest nations in the world. 

Environmental issues, by their very nature, require 
government regulation. This proved true duringthe 1960s 
and 1970s when Japan suffered from severe environmental 
degradation: notably the massive air and water pollution 
that generated the so-called Big Four Pollution Suits. 
Following a series of judicial decisions, the Diet enacted 
several anti-pollution measures. Administrative and penal 
sanctions were imposed on industries and individuals as a 
means of environmental protection. Industries installed 
facilities for waste reduction and recovery of industrial by- 
products, such as chemicals, heat and water. Trees were 
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planted around factories. These activities were 
supplemented by financial contributions industries made 
to a fund that was established in order to compensate 
victims of pollution, among other things. 

In the early 1917Os, Japan suffered its first oil crisis. 
Japanese industry managed this crisis by introducing 
“energy-saving” strategies, thereby reducing the 
consumption of oil and other energy sources. Thus, the 
problem of trade versus environment was first solved by a 
series of strong environmental regulations imposed by the 
local and national governments in Japan. Faced with 
these difficulties, industry tried to incorporate 
environmentally friendly technologies in their production 
processes and products. This approach was a major 
breakthrough for Japanese industry but it’ generated 
increased competitiveness in Japanese trade 
internationally, 

As a result of strong government regulation, many 
industries began to invest substantial amounts of money 
into research and1 development activities. New production 
facilities were installed and new technologies were 
introduced. Thesle changes coincided with the government’s 
policy of “structural coordination” of industries, which 
changed the national industrial structure from the “heavy 
and hard” industries, to the “light and soft” ones. 
Investments were made mainly in such industries as 
electrical goods, textiles, other miscellaneous products, in 
the Newly Industrializing Entities (NIEs) and ASEAN. In 
the late 197Os, iJapanese investments thus shifted from 
labour intensive industries, such as textile and electrical, 
to capital intensive industries such as chemical, machinery 
and automobiles This change took place not only in East 
Asia but also in the advanced industrial nations. 

In the early l!%Os, and particularly since 1985, Japan 
faced a second set of economic difficulties arising from the 
favourable exchange rate of the yen against the dollar. 
Responding to these difficulties, private industry began 
relocating plant’s and factories in the NIEs and ASEAN 
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countries. Most interestingly, labour intensive industrial 
investments shifted from theNIEs to ASEAN, particularly 
to Malaysia andThailand. In the relocation process, there 
were claims that Japan was exporting pollution to foreign 
countries. Those claims were not groundless but the real 
issue was a different one: small and medium Japanese 
industries found it difficult to stay in business, not because 
of environmental considerations but because of a lack of 
competitiveness. For example, the forestry industry in 
Japan had become one of the weakest and most troubled 
industries. Under the liberalization of the wood trade, 
Japanese industry couldnot compete with imported timber 
from countries with tropical forests. 

This competitive disadvantage resulted mainly from 
shifting the location of production and the economic 
consequences of doing so. Virtually all industries in the 
world are facing similar economic considerations. 
Furthermore, in all countries in the 198Os, both government 
and industry were not as environmentally aware as they 
are now. In some instances, the industrial relocations 
were welcomed by recipient countries. To some extent 
they contributed to the well-being of people in those 
countries. Most Japanese industrial activities have been 
based on the firm belief that their past experience in Japan 
could be applied directly to foreign countries. Criticisms 
were voiced about the attitudes of Japanese corporations 
but a good, corporate decision-making mechanism which 
could absorb the “high politics” of the international 
environment had not yet emerged. This is still true, even 
now, in virtually every corporation in the world. 

In 1985, the NIEs increased their investment in the 
ASEAN countries, Some have charged that the 
management of these companies from the NIEs has not 
been conscious of environmental issues and of further 
environmental degradation in ASEAN. If such is the case, 
there will be serious environmental concerns in theASEAN 
countries because the region is emerging as the centre of 
production in world trade, particularly in tripartite trade 
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relationships between the NIEs, ASEAN and Japan. 
Over the next forty years, a global shift of the paradigm 

of trade, the environment and development are likely to 
evolve as specified. in Table 1 (see opposite page). 

Currently, there is no common agreement about the 
proper measures to define the relationship between trade 
and the environment in Japan. Thefollowingten measures 
are being proposed. as the required measures for Japan but 
they have yet to be incorporatedinto governmental policies: 

e 

* 

. 

. 

. 

. 

. 

l 

. 

. 

Pay greater attention to the environment than to 
profit from trade; 
Create a framework in which environmental 
businesses are more profitable; 
Provide subs:idies to environmentally creative 
businesses; 
Apply sanctions to businesses responsible for 
environmental degradation; 
Contribute business profits to an environmental f?.md; 
Impose an environmental tax on corporations (for an 
environmental fund); 
Restrain development which is environmentally 
destructive; 
Promote recycling activities by business (via 
subsidies); 
Incorporate environmental “cooperationa into 
business “comp.etition”; 
Develop an environmentally sustainable social 
structure. 

These measures can be classified into three categories: 
* the first consists ofmeasures strikingabetterbalance 

between trade and the environment through more 
favourable treatment of the environment; 

l thesecond comprisesmeasureswhichimpose aburden 
on business activities, and in extreme cases, impose a ban 
on international trade and development; and 

l the third are measures introducing sustainable as 
well as self-supporting development. 

These measures could be implemented in both negative 
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Table 1 - General Agreement of Trade and Environment (GATE) 

TRADE 

Principle 

Institution 

ENVIRONMENT 
Issue 

1980s 1990s 

Competition 
Profit >Environmental Cost 

GATT GATT 
unilateral multilateral 
bilateral regional 

Exploitation Conservation 
Degredation 

2000s 2010s 

Competitiveness 
Profit< Environmental Cost 

GATE GATE 
multilateral global 
global universal 

Amelioration Creation 

Principle 

DEVELOPMENT 
Principle 

CCP PPP TPP TPP 
consumers pay polluters pay t= Pay ta z-w 

Free Sustainable Growth Balanced 
managed Self-supportable 



Trade, Environment & Competitiveness 

and positive ways. For instance, if an environmental 
consideration overrides a business interest in trade, then 
trade in that area could be banned. This is a negative 
expression of the first proposition. Such an approach 
actually forms the framework of the Washington Treaty, 
which basically prohibits trade in environmentally 
endangered species. 

Japan has identified several reservations with respect 
to the species protected by the treaty. Six of the reserved 
items concern whlales, two concern lizards and two concern 
turtles. However, Japan has already publicly stated that 
it will consider withdrawingits reservation on aparticular 
lizard in 1992, at the next conference of contracting states 
which will be held in Kyoto, Japan. With regard to turtles, 
several import measures have been taken, including a 
limitation on the number of imported Taimai turtles and 
a total import restriction on another turtle. 

There is no clear policy from Japan to indicate that it will 
propose a revision of Article 20 of the GATT in order to 
incorporate the environment as one of its general 
exceptions. It is reported that the GATT will start to 
examine environmental measures andinternational trade 
in its revived working group, which was created in 1971. 
Ambassador Ukawa, the Japanese representative to the 
Geneva International Organizations, will be appointed as 
the chairman of that working group. 

GATT should consider draftinga General Agreement on 
Trade and Environment, to be known as the GATE . The 
GATE would be a mechanism by which future trade would 
be regulated and (developed. The concept of competition 
should be changed to that of “competitiveness”, where 
competition will (only be permitted by paying greater 
attention to the environment and by rejecting the 
externalization of environmental costs. The concept of 
competitiveness should also take into consideration the 
need for an enviro:nmentally level playing field. 

The Japanese Government decided, in October 1990, to 
establish theGloba.1 Warming Prevention Action Program. 
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Starting in 1991, the Program will cover the next 20years. 
Its specific goal is to maintain the emission level of CO, 
after the year 2000 at the 1990 level. The Program 
promotes changes in urban and regional structures, 
transportation systems, production structures, energy 
supplies and national life style in order to reduce the 
emission of CO,. It also includes other measures, such as 
scientific observation and research, education and 
international cooperation. 

With regard to research activities, the Japanese 
Government established two programs: 

l the Comprehensive Promotion Program on Research 
and the Study for the Preservation of the Global 
Environment; and 

l the Basic Plan of Research and Development of Earth 
Science Technology. 

The Global Environmental Research Centre was 
established in the National Environmental Institute. 
Funding measures were also taken for the promotion of a 
comprehensive study of the global environment. 

Finally, in order to construct a“recycling society”, several 
bills were submitted to the Diet. These bills restrain the 
inputs of new resources, minimize the waste emitted into 
the environment, and aim at there-use and renewable use 
of resources. 

The role of local government in the protection of the 
environment in Japan is an important one. Comparing the 
GDP of major local governments in Japan with those of 
foreign countries reveals that the Tokyo Metropolitan 
Government has a larger GDP than Canada and Spain, 
The Osaka Prefectural Government has a GDP similar to 
that of the Netherlands. Aichi Prefecture produces more 
than Australia. Most of the local governments have their 
own measures for the protection oftheglobal environment. 

Several industrial organizations have also issued their 
views on the problems associated with the preservation of 
theglobalenvironment. Within companies, several sections 
relating to the world environment have been organized 
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under names such as the “world environment section” and 
the”environment related business branch”. This movement 
is expanding in each company’s marketing and consumer 
related activities. The environmentally sound activities of 
industry, and its assistance to the benevolent activities of 
citizens and of local governments, will be important in 
order to form an environmentally sustainable society. 

At the mass public level, the United Nations’ World 
Environment day is celebrated every June 5th by large 
numbers of citizens and civic organizations. This activity 
is important in demonstrating citizens’ concern for the 
environment. Though the number of NGOs active on the 
international sta.ge is relatively small, those engaged in 
community activities are many. It can be expected that 
these community-oriented, non-profit organizations will 
contribute to environmental protection activities. 
Government agencies - such as the Ministries of Foreign 
Affairs, Agriculture, and Post and Telecommunications - 
support voluntary activities by NGOs through various 
cooperative and funding programs. 

Finally, the “Ecomark” has been adopted by the Japanese 
Environmental Association, to encourage the preservation 
of the environment. It has a purpose similar to the 
“Ecolabel” which lhas been used in Germany, Canada and 
the Nordic countries. In addition, the Ministry of Education 
has prepared materials for use by teachers in environmental 
education. Local governments, such as the Osaka 
Prefectural Government, have published supplementary 
reading materials for use in environmental education in 
elementary schools. 
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16 
The Pacific Basin: The Experience of Thailand 
Juanjai Ajanant 

Juanjai Ajanant is a Professor of Economics at 
Chulalongkorn University, Bangkok. Prior to that he held 
a number of positions with the Government of Thailand, 
including Policy Advisor to the Prime Minister, Chief 
EconomicAdvisor to the Minister of Commerce, and Advisor 
to the Ministry of Foreign Affairs. He has worked on a 
regular basis for the National Economic and Social 
Development Board, the United Nations ESCAP, the World 
Bank, UNIDO, UNDP and the United Nations University 
in Tokyo. Dr Ajanant studied Economics at the University 
of Lancaster, England; International Economics at the 
University of Surrey, England; Econometrics at the 
University of Pennsylvania, Philadelphia; and Economic 
Development at Temple University, Philadelphia. He is the 
author of numerous articles and books. 

The experience ofThailand illustrates many of the difficult 
issues that arise in considering the links between economic 
growth, environmental protection and export access from 
the perspective of a third world country. 

Following a period of slow growth from 1982 onward, the 
Thai economy took off in the late 1980s and from 1988 to 
1990 real economic growth averaged more than 10% per 
annum. Projected economic growth for Thailand is 6.5%- 
7.2% for the next 5 years. Economists are confident that 
the real economic expansion in Thailand can be sustained 
at that level for the next decade. 

In an attempt to industrialize the agrarian-based 
economy in the early 196Os, the government decided to 
adopt an import-substitution policy. This trade regime 
has been maintained to the present day. Thai 
manufacturers did not expect their products tobeexported 
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but, by a stroke of good fortune, Thai exports entered world 
markets in the mid 197Os, after the first oil shock. 

The emergence of Thai exports forced the government, 
in 1980, to review its trade measures and related 
administrative practices. Following an extensive study on 
trade performance and the export system in 1984, the 
government began to adopt pro-export measures. These 
measures included exchange rate policy, fiscal measures 
and monetary instruments and had the result of boosting 
Thai exports. With an average growth of over 20%, Thai 
exports have made a significant impact on the economy. 
JapaneseinvestmenthasmadeThailand’seconomicgrowth 
even more impressive. By 1990 it was the major source of 
investment from abroad and the growth of Thailand has 
been largely fuelled by exports and Japanese investment. 

As the Thai economy took off in the late 198Os, the world 
economic environment began to change dramatically, due 
to the paralysis of the GATT talks and the proliferation of 
unilateral trade measures implemented by major trading 
nations. Moreov#er, interest in environmental issues has 
grown tremendously in the last decade. Since many 
environmental issues are global issues, domestic pressure 
groups have become international pressure groups and 
have become a real political force. Greenpeace has grown 
from a humble base into an international movement. 
Likewise, concern for animals has made an impact on 
consumer choice. It is no longer sufficient to discuss 
resource use in terms of production, consumption and 
exchange in stylizedneoclassical economics. Policymakers 
have been made aware of the consequences ofboth private 
decisions and public policy on resource arrangements. 
International concern for the environment has left a dent 
in the commerce of virtually every nation. 

Thai Environmental Concern 

The type of industrialization which Thailand has been 

172 



Sustaining Canada’s Prosperity 

pursuing says much about its concern for the environment. 
Being a well-endowed country, in the early 1960s 
manufactured goods consisted of resource-based and 
processed products. At the same time, the agricultural 
sector relied on low-tech and rain-fed production. Increases 
in agricultural production depended on the expansion of 
acreage. The government remained unconcerned that 
farmers slashed and burnt virgin forested areas (mainly 
national forest) in the 1960s in order to enlarge farm 
acreage. Nor was it concerned with the loss of mangrove 
areas. The primary concern was to develop fast enough to 
catch up with the rest of the civilized world. 

Throughout the last thirty years, as policy-makers 
focused on growth per se, it was very difficult to insert new 
objectives in the government’s agenda. More recently, 
environmental issues have divided the public into two 
groups: those who want growth at any cost and those who 
are concerned with resources for future generations. The 
growth at any cost group has prevailed most of the time. A 
closelookatthepoorrecordprovidestestimonyofThailand’s 
miscalculation. 

InordertogeneratesuffXentelectricitytomeetgrowing 
demand, the Electricity Generating Authority (EGAT) of 
Thailand built hydro-electric dams during the last two 
decades. Theconstructionofthedamsmeantresettlement 
of thousands of villagers to new areas, loss of forested 
areas and loss of natural habitat for wild animals. The 
EGAT maintains that hydro-electric dams keep the unit 
cost of electricity down but they have never calculated the 
costs of resettlement and the social costs of environmental 
loss. Vested interest in the EGAT - from suppliers of credit 
and equipment - grew so much that it became impossible 
to convince them to search for an alternative way to 
generate electricity. 

In the logging industry, Thailand’s forested areas have 
been reduced at the rate of 16% throughout most of the 
1980s. Areas that have been previously harvested have 
notbeen replanted due to an archaic system ofconcessions. 
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As trees of legal size disappeared from concession areas, 
companies began to harvest smaller size trees. In fact, 
many began to cut trees illegally in the national forests. 
Law enforcement has been weak and sometimes 
government officials are involved in wrong-doings. Forested 
areas are fast disappearing in Thailand, resulting in 
changingratesandpatternsofprecipitation. TheNational 
Environment Agency (NEA) has noted that the level of 
water in the country’s rivers declined by at least 2-3 
centimetres durmg the 1980s. In order to welcome foreign 
investors to Thailand, several regulations relating to 
effluent charges made by the Ministry of Industry have 
been overruled at the cabinet level. The cabinet rulings 
have enlarged the areas that companies can pollute. Only 
when the designated areas affect the fresh supply of tap 
water are the rulings set aside. Therefore, in certain areas 
the BOD level from the nearby rivers has been reduced to 
a critical level. Moreover, the level of noise and air 
pollution from B<angkok’s traffic is critical. 

During the last civilian administration, before the coup 
ousted the government in February 1991, Thailand had 
begun to re-arrange its development objectives. The 
government, armed with new inputs from NGOs and 
various agencies, began to deal squarely with the 
environmental issues. In 1989, it passed legislation to ban 
all logging in the Kingdom. While that legal document 
became an important milestone, the government had to 
contend with political harassment throughout the entire 
period. In the search for alternative clean power, several 
dam construction projects were reviewed. Many were put 
on the back burner until the World Bank made an 
environmental <assessment. In fact, the previous 
government’s record on environmental concern is probably 
the best among all governments in the post-war period.. 
Still, Thailand has not gone far enough in re-arranging its 
national agenda to fit with world expectations, And across 
Indochina and the ASEAN region, environmental issues 
have often been b,ypassed for development’s sake. 
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New Agenda for Development 

The 1991 World Development Report defines economic 
development as a sustainable increase in living standards. 
The concept encompassesmaterial consumption, education, 
health and environmental protection. By that World Bank 
definition, Thailand is not on a sustainable path. Public 
awareness of environmental issues in Thailand has been 
low, as if the environment is not an urgent matter. 
Government agencies have failed to deliver the message to 
the public and business sector. Worst ofall, policy-makers 
from political parties have not had to make environmental 
concern one of their platform policies. Their explanation 
is that they are not concerned with the environment as 
long as there are poor people in their constituencies. Yet 
a new direction and policy guidelines can be set even 
without a call from the public. The government may have 
to set the tone. 

There are several changes that must be institutionalized 
to save the environment: 

l the Government must define national objectives that 
include environmental concerns; 

l the National Environmental Agency (NEA), which 
remains an office in the Prime Minister’s OfRce, must be 
upgraded to a department within the Ministry of Science, 
Technology and Energy; 

* the NEA should be reinforced by a new bill that 
regulates environmental issues; 

l the new legislation should be drafted by people from 
all walks of life- designing a new bill should not be left to 
lawyers whose concern is to regulate behaviour using 
obscure legal clauses; 

l the NEA should develop its capacity to measure 
pollution levels scientifically (i.e. levels ofcarbonmonoxide, 
decibels, BOD and others); 

l the NEA should be given sufficient funds from the 
national budget to perform necessary functions; and 

0 the NEA should campaign at the lowest level of the 
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populace and in elementary schools to make people aware 
of environmental issues. 

This is a short list of measures which the government 
can initiate in order to make a serious and concrete effort 
on global issues. Even this list may prove to be too much 
for the Thai people to implement. While the government 
is concerned with environmental issues and would like to 
be among the civilized nations that take the issue seriously, 
environmental issues have not been advanced on the 
political agenda by any Thai party. Only scholars have 
articulated the merits ofa sound environmental policy. In 
designing environmental laws, there are very few legal 
experts in the country. In Thailand, human resources are 
in short supply in areas related to power conservation and 
the environment, and this is the same for most developing 
countries. It takes more than international pressure 
groups to mobilize the new agenda in some developing 
countries; it requires time, money, human resources, and 
the right political climate to realize a comprehensive plan. 
Developing countries usually have time but they lack 
resources to stre:ngthen their capacity to control their own 
environment. 

The International Dimension of the Environment 

Supporting policies that protect the environment does not 
mean bringing environmental issues into international 
commerce in all cases. The rush to protest against certain 
products is well taken but the rush of major governments’ 
policies to exchange a good environment for market access 
is tantamount to harassment of the developing countries. 
Market access is already complicated by several 
administrative manipulations that prevent easy 
penetration. In recent times, several other issues have 
been clouding international trade. Issues such as workers’s 
rights and environmental laws have been used as a pretext 
for protection. 

While policy .makers everywhere are concerned with 
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workers’ rights, they are more concerned with job loss. In 
the on-going North American Free Trade Agreement 
(NAFTA) negotiations, some Canadians have been trying 
to bringMexican environmental laws in line with Canadian 
laws. The people who advocate this are neither 
environmentalistnorbusiness-oriented; they are the people 
who would lose their jobs from the shift of production 
elsewhere. Environmentalists in Mexico should be arguing 
the case for a clean environment in their country but it 
appears that a domestic boundary is no longer safe from 
environmentalists from abroad. 

As the major developed countries begin to insert 
environmental concerns into their trade policies, the 
struggle for survival in the developing countries becomes 
more onerous. Without earnings from manufactured 
exports (the usual cause of pollution) those industries will 
not be a leading sector of the economy. Forcing these 
industries to become cleaner means that many industries 
will simply move from one country to the next and the 
agricultural or traditional sectors will not be enough to 
sustain the economy if and when environmental issues 
become impediments to commerce. This scenario is not 
far-fetched; it could become a harsh reality very soon. 

There is a fine line to be drawn on the environmental 
issue. Yet it is possible to differentiate between global 
issues and those which are specific to a locale. 
Environmentalists should pursue those issues that have 
global impact, such as global warming, acid rain, loss of 
rain forest and air and water pollution that lead to 
international conflict. Those issues which are specific to a 
locale and fit with the social norms of the society in 
question should be left to local pressure groups. 
Campaigning against these specific issues can be done 
effectively through domestic political systems. Too much 
pressure on developing countries will prove to be counter- 
effective, merely leading to conflicts without resolution. 
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In recent months, the environment has become a major 
topic of discussion at meetings ofthe GATT Council. At the 
same time, the GATT has raised much passion among 
environmentalists, many of whom accuse it of being anti- 
environment and propose modifications to its rules.2 In 
contrast, trade oficials want to clarify the relationship 
between trade, GA’M! and environmental policies in order 
to prevent arise in environment-related trade friction and _ 
also to address environmental issues with the most 
appropriate policies. 

The present discussion has revealed one fundamental 
point: once it is acknowledged that trade, as such, is not the 
source of most environmental damage, it follows that 
trade policies are not the best vehicles for dealing with 
environmental problems. The GATT is not against the 
environment: in fact, by setting limits to the use of trade 
instruments3for environmental purposes, the GATTrules 
encourage the.search for more appropriate environmental 
policies. 

The role of the GATT in relation to most environmental 
issues is indirect: 

l First, awellfunctioningintemational trading system 
is important for growth, and growth is important for the 
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environment because growing economi& find it easier to 
allocate additionalresourcesfor environmental protection. 
The GATT was set up to promote the smooth funbtioning 
of the international trading system and setting 
environmental policies has never been regarded as part of 
that task. 

l Second, altihough the GATT rules and environmental 
policies do inter,act indirectly in many areas (GATT rules 
bear on border adjustment of domestic policies, on the 
application of standards in trade, on the use of subsidies, 
and on the use oftrade measures with public policy goals), 
the application of some GATT rules with environmental 
ramifications is subject to varying interpretations. The 
concepts applied are unclear and they have rarely been 
tested in case 1,aw. This can lead to trade friction and 
protectionist abuses that undermine the GATT’s primary 
function as guardian of the international trading system. 
Uncertainty c,an also affect environment-related 
investments. 

Most legitimate environmental policies arenot in conflict 
with the GATT rules. Therefore, there is no need to modify 
the GATT on environmental grounds but there is a need to 
clarify some of the relevant rules. The main sources of 
uncertainty in regard to environmental policies under 
present GA’B! rules include the extraterritorial application 
of certain types of domestic environmental policies, the 
use oftrade sanctions to deal with international problems 
and the overall relationship ofinternational environmental 
agreements to the GATT. 

A closer look a.t the existing rules also reveals certain 
anomalies in relation to the application of efficient 
environmental policies, which should be discussed within 
the GATT. Some sharing of the costs of environmental 
policies can be constrained by the GATT subsidy rules. As 
the environment is not mentioned in the public policy 
goals in ArticleXX, some legitimate environmental policies 
may fall outside the scope of the GATT. The border 
adjustment rules may encourage the use of indirect taxes 
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to address all types of environmental problems. This can 
lead to double taxation of environmental costs or the 
imposition of domestic environmental costs on imports. 

Environmental Policies: Some Basic Issues 

Understanding the links between the GATT and the 
environment requires a brief consideration of the source 
and nature of environmental problems, environmental 
efficiency issues, problems of environmental enforcement, 
and cost sharing: 

l Environmental problems arise from various types of 
market or government failures. If prices do not reflect the 
costs of environmental damage, over-consumption may 
lead to unsustainable use of common resources like clean 
air, water or the ozone layer. Similarly, “bad” policies like 
subsidies to forest clearing or transport can have an 
adverse impact on the environment. Sustainability, or the 
appropriate state of the environment, can be difEcult to 
assess or estimate. Many problems are subject to scientific 
disagreements or differing value-judgments. The 
restoration or maintenance of a sustainable balance 
between economic activity and the natural environment in 
the most efficient or least-cost manner is one of the main 
tasks of environmental policies. 

l Efficient environmental policies should correct the 
problem as close as possible to its source by equalizing 
marginal costs and benefits. This can be achieved by 
government intervention or through the assignment or 
exercise of property rights. Many surveys4 have concluded 
that, once the real life complexities of environmental 
policy making5 are accounted for, no explicit ranking of 
policies can be made. Nevertheless, most studies confirm 
the greater overall efficiency of market based instruments 
over regulations, and direct over indirect instruments. 
The main problems with regulationsare non-transparency 
and disregard for cost differences associated with 
alternative approaches to, for example, emission reduction. 

183 



Trade, Environment & Competitiveness 

With international environmental problems, whether 
transnational or global,6 efficiency requires action by all 
concerned. Measures by one country alone can be costly 
and can only pariially reduce global damage. 

While trade policies arenot as efficient as environmental 
policies, their use may arise in the real world ofthe second- 
best. If less distorting policies are not available or do not 
work, trade policies may have to be used - either alone or 
to complement other policies. For example, if trade is a 
major mechanism of transmission of an environmental 
problem, some control of trade may be needed and 
restrictions may be especially necessary where high risk 
elements, such as contagious diseases or nuclear wastes, 
are involved. 

l Enforcement of en’vironmental policies can be induced 
either through punishment or reward. National 
sovereignty sets ‘limits to international enforcement and 
calls for cooperation. Adoption and enforcement ofpolicies 
across countries can be enhanced by moral suasion, 
compensation, and trade or other sanctions. Moral suasion 
is easier in countries with higher environmental awareness. 
Compensation is becoming common in practice. Debt-for- 
nature swaps and environment-linked aid have increased. 
Some countries are offering to pay for the clean-up of 
pollution or environmental threats in other countries.7 
Some countries are punishing others with unilaterally 
determined sanctions. Bans on imports offurs killed with 
leg-hold traps and timber from unsustainably-managed 
forests have been proposed within the EC, to take effect in 
1995. Some international environmental treaties punish 
“free-riders” with trade sanctions. 

The use of trade measures to enforce international 
environmental policies is clearly second best to negotiation 
and compensation. Withglobalissues, the need for common 
action to ensure efficient outcomes can justify trade 
restrictions as a last resort. Otherwise “free-riders” 
undermine the efforts of others. A threat of sanctions can 
also induce participation but any unilateral use of trade 
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measures, even as a second best alternative, should not be 
allowed. Their efficiency is doubtful, not only because 
trade with third parties can continue, but also because 
unilaterally inflicted punishment carries no guarantee of 
cooperativebehaviour in the future. Moreover, thedifficulty 
of detecting the source and extent of environmental damage, 
in many situations, can lead to the threat or use of trade 
restrictions for harassment purposes. 

l Sharing the costs of environmental policies requires 
judgments about the distribution of property rights. The 
question of who has a right to pollute or to be polluted has 
a bearing on who bears the cost ofenvironmental protection 
and who receives the revenue. A company may claim that 
its acquisition of assets includes rights to pollute.s Tribal 
groups may claim traditional ownership of common 
resources. Policy makers have to decide whether polluters 
should be taxed or subsidized in order to secure compliance 
with environmental policies. Many countries have strong 
feelings about their exclusive right to decide on the use of 
their natural resources, and want compensation for any 
interference. Environmentalists, on the other hand, often 
feel that natural resources, such as forests, are a global 
common asset and countries over-exploiting them should 
be punished for destroying them. These are difficult issues 
that have to be decided both nationally and internationally? 

The GATT and Domestic Environmental Policies 

In general, the GATT rules are not in conflict with the 
pursuit of efficient domestic environmental policies. The 
GATT is concerned with how, not why, policies are applied. 
The most relevant parts ofthe GATI’dealingwith domestic 
environmental issues are the basic rules on border 
adjustments (Articles I, III), certain exceptions for public 
policy goals (ArticleXX:b,g), the Standards Code and rules 
on dumping and subsidies. 

The distinction between product and production related 
environmental problems or policies is central to an analysis 
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of the interaction of domestic environmental policies with 
the GATT rules: 

l Product related policies address consumption issues. 
They cover both imports and domestic goods. The GATT 
rules require the relevant domestic policies to be applied 
in a non-discriminatory manner between imports and 
domestic goods. 

* Production related policies, or production and process 
methods (PPMs), address production issues. Their scope 
is limited to domestic production. The GATT has no say in 
purely domestic policies. Subjecting imports to domestic 
production methods would threaten the very basis of 
specialization through trade, It would undermine the 
capacity of countries to benefit from their comparative 
advantage. In practice, however, the distinction between 
product standards and PPMs may be difficult to make, 
which can, in turn, raise doubts about the interpretation 
of the GATT rules in this area. For example, the extent to 
which a process related chemical leaves a trace in a 
product can determine whether the problem is product or 
process related. Finally, if the GATT cannot dictate to 
countries what thleir PPM choices should be, it follows that 
the GATTwouldnot permit compensatory trade restrictions 
aimed at eliminating international differences in pollution 
abatement and c’ontrol costs. 

a) Basic Rules 
There are two basic GATT rules regarding the treatment 
of imported products. 

l First, imported goods must be granted the same 
treatment at the frontier (in relation to tariffs and any 
permitted non-tariff restrictions) irrespective of their 
source. These are the non-discrimination (most-favoured 
nation or MFN) rules of Articles I and XIII.1o 

l Second, the national treatment provision of Article 
III requires that, once an imported product has crossed the 
frontier, it must be subject to treatment no less favourable 
(regarding taxes, regulations, etc.) than that enjoyed by 

186 



Sustaining Canada’s Prosperity 

the like domestic product. Article III provisions refer to 
products, not the permissibility of trade measures to 
enforce particular production methods or to adjust for 
differences in costs of alternative methods (PPMs). The 
imported and domestic products in question must be“like” 
products, and the taxes and charges referred to in the 
Article are thosefallingdirectly on the product concerned.l’ 

Most product-related environmental policies should not 
be in conflict with the non-discrimination requirement of 
national treatment and unconditional MFN, if they are 
applied uniformly. For example, both imported and 
domestic cars can be required to carry catalytic converters, 
or to meet certain exhaust emission limits. There has been 
some concern whether differentiated tax rates, according 
to some criteria like chemical content, would be compatible 
with the MFN.r2 As long as the basis of taxation is 
transparent and the same for all, a problem should not 
arise. 

Some environmental policies may conflict with the 
stipulation against disguised protection under the national 
treatment provisions. This could be the case with deposit- 
refund-types of policies or some regulatory measures that 
cause relatively higher costs of compliance for imports. 
For example, a requirement that all soft-drinks must be 
sold in returnable bottles can give an advantage to domestic 
producers. Within the EC, a requirement by Italy that all 
pasta sold in Italy should be made of hard wheat (grown 
mainly in Southern Italy) was considered a non-tariff 
barrier (NTB). Any intent to grant implicit protection to 
domestic goods in such cases as these may be difficult to 
prove. 

Environment-related trade disputes of this type have 
already emerged and are likely to increase. A recent law in 
Germany will soon oblige retailers and manufacturers to 
take back packaging material on their products. This 
measure has been challenged as a NTB by the international 
packaging industry. I3 A similar case concerning a Danish 
requirement on recyclable bottles was first rejected by the 
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EC Commission as an NTB, but was later upheld by the 
European Court on environmental grounds. Some EC 
countries are currently planning legislation to make 
recycling of numerous products like cars or appliances 
goods a responsibility of their producers. 

As the basic GATT rules are not concerned with the 
purpose for which policies are applied, some environmental 
measures may be considered incompatible with the rules. 
Nevertheless, solme of these policies can still fit the GATT 
public policy exceptions in Article XX, or fall within the 
scope of the Standards Code (see below). 

The adjustment of taxes at the border is subject to 
special rules. l4 By convention within the GATT, indirect 
domestic taxes can be levied on imports, and rebated on 
exports. The adjustment also applies to indirect taxes on 
inputs, if these are physically incorporated in the product. 
This reflects both practical convenience and shifting 
assumptions of tax incidence. Indirect taxes (sales, 
turnover, value-atdded, per unit input or output charges) 
are assumed to be shifted to the consumer, whereas direct 
taxes (income tax, social security charges, profit taxes) 
would be “bornje by the producer”.15 The physical 
incorporationrequirementforinputsreflectsthedifficulties 
of measuring the share of other inputs in the final product. 

With environmental policies, the main impact of this 
taxation rule is thlat it can create a bias in favour of excise 
taxes. Although indirect taxes are sub-optimal from an 
efficiency perspective for production externalities, 
producers are still likely to lobby for such taxes in order to 
ensure that imports are liable for the same environmental 
costs as domestic goods. Such taxes would be in full 
compliance with the GATT and as they can be rebated on 
exports and levied. on imports of the same good, the impact 
of the cost of the environmental policy on domestic 
industry’s competitiveness is reduced. 

The use of indirect taxes can also make imports pay for 
domestic environmental clean-ups regardless of whether 
they are the source of the problem. The rules could also 
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lead to double taxation of environmental costs, depending 
on how countries use environmental taxes. If an exporting 
country levies direct taxes, and an importing one indirect 
taxes, to correct for the same externality, the imported 
good will pay twice the environmental cost. These problems 
could partly be avoided by the application of the Polluter 
Pays Principle or international policy coordination. 
Although PPP it is not a GATT principle, most OECD 
countries have adopted it as a guideline for domestic 
policies.16 

b) PPMs and the Basic GATT Articles 
The GATT concept of “like product” and the unconditional 
MFN principle go some way in clarifying the relationship 
between basic GATTrules and PPMs (the permissibility of 
trade measures to enforce particular production methods 
or to adjust for differences in costs ofalternative methods). 
Essentially, MFN and national treatment rules limit 
environment related compensatory adjustments to policies 
affectingproducts, as opposed to production methods. The 
GATT text specifically restricts border adjustment to “like 
products”. The purpose of the concept is to prevent 
protectionist measures on the basis of an artificial 
differentiation ofproducts. Differingmethods ofproduction 
do not make the final products different -no differentiation 
at the border is justified on this basis. Beef is beef 
regardless of the method of killing the bull; tuna is tuna 
regardless of the types ofnets used to catch it. This means 
that countries cannot devise taxes or regulations for imports 
based on differing methods of processing. 

The GATT offers no definition for “like products”. A case 
by case approach has been considered most appropriate. 
Commonly used indicators in the GATT Panels have been: 
end uses in a market; consumer tastes and habits; and a 
product’s properties, nature and qua1ity.l’ Another test 
applied in some cases has been whether domestic and 
imported items are included in the same tariff schedule. In 
past cases, various types of coffee (robusta or arabica), or 
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domestic “whisky” and a Scottish brand whisky were 
considered like products, and thus ineligible for different 
customs treatment. 

The word “unconditional” used in association with the 
MFN principle also argues against any discrimination at 
the border based on differences in production methods. 
Entry of a product at the border cannot be made contingent 
upon environmental conditions in the exporting country - 
either in relation to a production process or in general. The 
fundamental intention of the drafters of the GATT was to 
provide stability and maintain the comparative advantage 
enjoyed by the lowest cost foreign producers, without 
regard to value ju.dgements in the importing state about 
the desirability of policies that give rise to low costs.la 

In practice, however, the distinction between product 
and process characteristics is not always easy to establish. 
This makes the application of the rules more difficult. In 
many food and pharmaceutical industries, the “product 
concept” can be interpreted to include a certain element of 
risk influenced bly the method of production. Hygiene 
standards in slaughterhouses influence the health risk 
embodied in the final product - meat. In international 
trade, it is comlmon that importing countries inspect 
production methods in some food and pharmaceutical 
industries. On site inspection with perishable products 
can also be less costly than a blunt rejection ofthe product 
at the importer’s border. In some cases, the “likeness” of 
a product may depend on whether additives like hormones 
or chemicals can be detected in the product or pass a 
certain threshold. level of risk. Some of these problems are 
addressed in the GATT Standards Code (see below). 

c) Exceptions - .&ticZe XX f&g) 
Most problems of interpretation of GATT rules in relation 
to environmental policies are linked to the exceptions. 
Article XX allows countries to deviate from their basic 
GATT obligations for certain public policy goals, but under 
relatively strict criteria. Is The text requires countries to 
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adopt the least trade-distorting policies available and to 
apply them in a non-discriminatory way. The application 
of the Article to environmental issues has been the subject 
of considerable debate because many of the concepts and 
definitions used are vague and have rarely been tested in 
disputes.20 The main problem the Article raises in regards 
to domestic environmental policies is whether it allows 
countries to restrict imports on account of differences in 
environmental policies (PPMs). 

The PPM issue is directly linked to extraterritoriality 
considerations. As the headnote of the section does not 
specify where the object of the public policy measures is to 
be located, some argue that a country has a right to worry 
about health problemsin other countries as well. Therefore, 
importing countries could require that imported goods are 
produced in a certain way. If accepted, such an approach 
would not only work against the realization of comparative 
advantage, but would lead to a power-led imposition of 
values across countries and the disruption of trade world- 
wide. This would undermine the rule-based nature of the 
GATT and would reduce the opportunities for gains from 
specialization through trade. The scope of the Article 
should, therefore, be clarified and limited to product- 
related public policy goals only within each country’s 
territory. 

What amounts to a contrary interpretation ofArticle Xx 
has been apparent in a number of recent (or contemplated) 
trade measures. The EC has plans to forbid imports of furs 
caught with leg-hold traps. The US has banned tuna 
imports from Mexico because the drift-nets used kill 
dolphins. This case was recently brought to the GATT and 
the Panel ruled against the extraterritorial application of 
the Article. Whether thisis enough to prevent the adoption 
of further similar measures remains to be seen. 

Another problem with Article XX is that it does not 
specifically mention the “environment” among the public 
policy goals. Protection of (chuman, plant or animal life or 
health” may cover most environmental issues, but not all. 
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Contrary to many national applications of similar laws, 
this may leave some potentially legitimate environmental 
policies outside the scope of the Article and the GATT. For 
example, various recycling schemes (legitimate as 
environmental Ipolicies) may not be considered to fall 
within the rubric of protection of “animal, human, plant 
life or health” and, therefore be ruled GATT-inconsistent 
both under the basic rules and under the exceptions. 

Uncertainty, and potential for abuse, may also arise 
from a lack of specificity as to the types of measures that 
can be applied on environmental grounds. One question is 
whether trade restrictions may only be applied to products 
directly implicated in the environmental problem at hand, 
or whether restrictions can be applied to other products as 
well. This issue ,arises basically from the fact that trade 
measures may be applied for enforcement and retaliation, 
and not directly to give effect to a solution to a specific 
environmental problem. 

In principle, Article XX favours the adoption of efficient 
environmental policies, with trade measuresbeingapplied 
only as last resort. Policies have to meet three criteria: 

l they must fit the scope of the Article; 
l they must be “necessary” to (or related to) the stated 

objectives; and 
l theymustbenlon-discriminatoryandnon-protectionist. 
The criteria of “scope” means that the use of Article XX 

must be related to the public policy objectives enumerated. 
The GATT has nal role in judging the desirability of the 
objectives per se,butrather the appropriateness ofpolicies 
applied to meet the declared objectives.21 Nevertheless, a 
judgment has to be made on whether the purpose of the 
exceptional policies is within the public policy area. In the 
Thai cigarette case,= the Panel did not consider whether 
a reduction in smoking was desirable, but ruled that 
smoking was haza:rdous to health. The Panel referred to 
an expert report requested from the World Health 
Organization (WHO). In the Mexican-US dolphin/tuna 
case, some questioned whether dolphins were an 
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exhaustible natural resource (as scientists disagree on the 
issue), which is required by Article XX (g). Purse-net 
fishing can, however, be harmful to “animal life or health” 
(but so is fishing itselfl and fit within the scope of Article 
XX(b). It couldbe amatter ofjudgment whether discarding 
rather than recycling glass bottles poses a danger to 
“human, animal, plant life or health”. 

The “necessary” condition under Article XX(b) is 
fundamental in setting limits to the use of trade measures 
for public policy goals, The importer has to prove that an 
exceptional measure under Article XX is the least trade- 
distorting alternative available. The Article. thereby 
promotes the search for efficient environmental policies to 
address the source of a problem. In the Thai cigarette case, 
the Panel concluded that information campaigns, and 
other measures against smoking were more appropriate 
than trade restrictions for the stated goal - the reduction 
of smoking. In the Tuna/Dolphin Panel it was argued that 
initiating an international agreement limiting dolphin 
kills would be less trade-distorting than trade restrictions 
to achieve the environmental objective. 

For many environmental problems, trade restrictions 
may not meet the necessary criteria. It should be relatively 
easy to demonstrate that policies related to the 
management of animal herds are more “necessary” than 
export bans for “protection of animal life”. In ivory trade, 
for example, a total trade ban is unlikely to meet the 
%ecessaryn test. Less trade-distorting alternatives 
available would be conservation policies. Hazardous waste 
is a case where the necessity of trade bans would be easier 
to justify. 

In the case of domestic issues, the “necessary” condition 
should also limit the scope ofthe Article to product-related 
measures. It would be difficult to demonstrate that 
restrictions on imports of products that pollute in another 
country are “necessary” for health protection in the 
consuming country. 

The “necessary” requirement in Article XX(b) may, on 
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the other hand,, become a source of concern for the 
international traiding system. Implicitly, it requires the 
GATT Panels to judge on countries’ choices of 
environmental policies, which indirectly may force the 
GATT to take a stance on certain environmental issues. In 
the Thai cigarette case, the GA’IT Panel sought expert 
advice from an outside organization -WHO. If the German 
packaging law was brought to the GATT, the Panel might 
have to decide whether the “take-back” requirement was 
the least trade-dlistorting policy available. To do this 
would require some expertise on environmental matters. 

The “relating to” concept in Article XX(g) has a more 
precise meaning, because of the requirement in the text 
that the trade measure be taken in conjunction with 
similar domestic restrictions on the use of the same non- 
exhaustible natural resource. It should be relatively 
straightforward to show that, unless accompanied by 
similar domestic measures, bans on exports oflogs or other 
resources do not meet the test. For example, Thailand has 
banned all logging to protect certain forests, whereas 
Indonesia applies a ban on exports of tropical logs only. 
The latter is unlikely to be GATT-compatible.23 

The non-discrinzination and “no-disguised-protection” 
requirements in Article XX are linked, through the use of 
the words “arbitrary” or “unjustifiable” in the headnote, to 
the purpose of the measures applied. Thus, there may be 
a justification for some discrimination or measures 
seemingly favouring domestic producers. For example, 
the requirement ofrefillable bottles, if accepted in terms of 
the scope of the Article, could fit the criteria here. 

d) Standards Code 
Certain types of environmental measures can be justified 
under the Agreement on Technical Barriers to Trade 
(TBT), commonly called the Standards Code. It is a free- 
standing agreement and applies to signatories only, who 
number approximately forty. Like Article XX, the Code 
recognizes the precedence of public policy goals over free 
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trade under certain circumstances. It also aims at 
preventing the use of these standards and regulations as 
NTBs. 

Contrary to Article XX, uenvironmentn is explicitly 
mentioned in the text in addition to protection of human, 
plant and animal life or health. This makes its theoretical 
scope wider than that ofArticle XXfor its signatories. The 
Code promotes transparency, and signatories are required 
to notify all planned policies to other signatories in the 
GATT. 

The Code creates a presumption in favour of the use of 
harmonized international standards, and spells out the 
principles of non-discrimination and the use of the least 
trade-distorting measures available. The Uruguay Round 
has developed some of these concepts further. Proposals 
include: more precise rules for risk assessment; more 
explicit need for scien tific evidence as a basis for standards; 
and a proportionality principle.” 

TheCoderaisessimilarissuesasArticleXXwithrespect 
to PPMs, or extraterritoriality. The text is sufliciently 
unclear in several areas to allow forvaryinginterpretations. 
Like Article XX, the Code does not mention where the 
protected environment should be located. PPMs are 
addressed only indirectly in the dispute settlement 
provisions. PPMs can be invoked if a party is considered 
to have circumvented its obligations in relation to product 
standards. This has led some to conclude that PPMs are 
covered in the Code and that countries canrequireimported 
products to have been produced in a certain way. The 
Standards Committee has discussed the matter in the 
past, but has not come to any conclusions. Case law offers 
little help as there have been no formal disputes. 

The Standards Code carries implications for the efficiency 
of environmental policies through its bias in favour of 
harmonization of standards internationally. The 
harmonization of product standards can, in some cases, 
improve efficiency by reducing the costs of compliance 
with different standards and by increasing their 
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transparency. However, asefficientenvironmentalpolicies 
often require differentiation according to local conditions 
- especially with production or emission related standards 
- harmonization of PPMs, if covered, maybe inefficient and 
may undermine comparative advantage. 

e) Subsidies and Dumping 
The GATT subsidy and dumping rules touch upon some 
aspects of environmental policies. They can limit the 
options to finance environmental policies or influence 
attempts to restrict trade on account of differences in 
environmental policies across countries. 

The GATT set limits to the use of subsidies to finance 
environmental pol:icies because of the potential impact of 
subsidies on competitiveness. Export subsidies on 
manufactured products are, in principle, prohibited. 
Production subsidies can be countervailed, if they cause 
injury to an industry in the importer’s market. 
Environmental or other subsidies of a general nature (i.e. 
production subsidies) can be GATT compatible, if they do 
not have major trade effects. 

Some sharing of the burden of environmental costs 
through general subsidies can help mitigate demands for 
protection. Problems with the identification of polluters 
may also put the burden of financing clean-ups on 
governments. Countries do use many types of general 
direct or indirect subsidies, and their reasonable use is 
likely to pass unchallenged. 

Within the Uruguay Round, it has been proposed that 
certain types of environmental subsidies could be included 
in a category of non-countervailable subsidies.% These 
would be, for example, part of a one-time adaptation or the 
acquisition costs of environment-friendly equipment. But, 
subsidies are not without side-effects - polluters may be 
encouraged to pollute more in order to obtain more 
subsidies, or their use may encourage entry to the industry. 

The use of countervailing duties to offset differences in 
environmental standards or costs across countries has 
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been proposed by some environmental groups.26 There has 
never been a test of whether this would be allowed by 
present GATT rules. 

Countervailing duties can be imposed if there is injury 
to domestic industry and evidence of a subsidy. Key 
concepts under the rules, such as“injury”, “industry”, and 
“subsidy” are not very clearly defined. This has led to the 
abuse of the provisions for protectionist purposes. Past 
attempts at clarifying the use of subsidies in the Subsidies 
Code have done little to reduce the problems. 

Proof of an implicit subsidy would run into difficult 
measurement problems. The investigator would have to 
identify the optimal or sustainable level of environmental 
protection of the firm in the exporting country, which is a 
formidable task for anyone. A true environmental subsidy 
or dumping investigation would also have to take account 
of differences in environmental conditions in the two 
countries. Furthermore, it could be argued that “the lack 
of subsidy” is generally available and therefore not 
countervailable. 

The use of anti-dumping actions on environmental 
grounds would be difficult to justify, since dumping is 
whatfirms(andnot governments) do. Lower environmental 
standards in one country as opposed to another would 
generally be regarded as the result of government inaction 
on the regulatory front. The treatment of certain cost- 
increasing regulatory constraints on firms as a 
countervailable (implicit) subsidy would represent a new 
departure in the use of anti-subsidy provisions, both in the 
GATT and at the national level. 

It would be an unfortunate innovation, considering the 
precedent it would set for regarding anything that gave 
rise to differential cost structures (fewer holidays, different 
tax levels, fringe benefits, etc.) as countervailable.n 

The GATTand International Environmental Policies 

The relationship between the GATT and international 
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environmental a,greements has been the subject of some 
controversy. Internationalenvironmentalpoliciesinteract 
with the present GATT rules in a number of ways: 

l IntheabsenceofaGATTwaiver,boththeinstruments 
and enforcement mechanisms applied under international 
agreements couldlfall foul ofthe GA’IT.28Theproblems with 
instruments used are similar to those discussed above in 
relation to domes,tic policies. The use of trade measures for 
enforcement u.nder international environmental 
agreements (global or transnational) raises some untested 
issues for. the p:resent GATT rules (moral suasion and 
international financial transfers are outside the scope of 
the GA’IT). 

l Within the GATT, the unilateral use of trade sanctions 
raises the extrat~erritoriality issue under Article XX. The 
multilateral use oftrade sanctions in global treaties on the 
environment can test the non-discrimination requirement 
in Article XX. 

a) Instruments 
Commonly agreed international environmental policies 
(in or outside a formal treaty) can contain instruments 
that fall within the scope of the GATT (QRs, non- 
discrimination etc.). For example, the total trade ban on 
ivory in the Convention on International Trade in 
Endangered Species of Wild Fauna and Flora (CITES) 
could be against the GATT rules that forbid quantitative 
restrictions (Article XI). The ban’s justification under the 
exceptions in Article XX could be difficult, unless it is 
accompanied by a similar domestic ban or it could be 
shown that oth.er less distorting measures were not 
available. The requirement of prior informed consent for 
trade in hazardous materials in the Base1 Convention on 
the Control of Transboundary Movement of Hazardous 
Waste andTheir Disposal (not yet in force) would be easier 
to justify under Article XX, because of the imminent 
danger to human health in the product. 

An environmental treaty can also define common 
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objectives but leave the choice of instruments to the 
signatories. Then the measures applied individually by 
signatories (unless waived) can fall within the scope of the 
GATT. The issues raised with the GATT are then similar 
to those with the national policies discussed above. For 
example, in the Montreal Protocol on Substances that 
Deplete the Ozone Layer, the treaty defines a commongoal 
for reducing the use of chlorofluorocarbons K3’Cs) in 
production and consumption, but countries have a choice 
ofinstruments to use in order to reach the target. Problems 
with the GATT can arise, for example, if countries start 
banning imports produced with CFCs (a PPM). Trade 
friction may also arise from differences in the types of 
taxes applied (direct or indirect) or in the standards used 
across c0untries.2g 

b) Sane tions 
The main GATT issue that arises in the context of 
transnational environmental problems is the unilateral 
use of trade sanctions. Whether their use is compatible 
with the present rules is linked to the interpretation of 
extraterritoriality in ArticleXX. The transnationalnature 
of some environmental problems brings a new element to 
the extraterritoriality issue in the GATT. In this case, the 
method of production in one (exporting or neighbouring) 
country can cause direct damage in another (importing) 
country (e.g. smog). This has led some to argue that, in the 
case of transnational pollution, Article XX would justify 
trade restrictions (if less trade-distorting means are not 
available) because there is damage to “plant, human, 
animal life or health” inside its borders. Furthermore, as 
constraints on extraterritoriality also limit the influence 
of an importing country on its neighbours’ policies, trade 
measures wouldbe the only means available. For example, 
Sweden could argue that production in Poland sends acid 
rain inside Swedish borders. Sweden could use moral 
suasion or offer to pay for the clean-up in Poland. IfPoland 
refused both alternatives, Sweden could claim that trade 
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measures against Poland would be the only available 
alternative to reduce acid rain in Sweden. Others contend 
that any kind of unilaterally determined extraterritorial 
application of Article XX to PPMs is illegal under the 
GATT, because the GATT rules only refer to product- 
related measures within a country’s borders. 

The nature of many transnational environmental 
problems calls for caution in the unilateral use of trade 
sanctions, even as second-best alternatives. Within the 
GATT, they should be banned for several reasons: 

l First, the existence and extent of many (transnational) 
environmental problems is subject to difficult measurement 
problems, subjective value-judgements and uncertain 
scientific evidence. For example, whether dolphins are in 
danger of extinction is debated among experts. Whether 
this is a transnational environmental issue or an attempt 
by the US to impose its PPMs on Mexico is debatable. 

l Second, in many cases the exact source of any 
transnational environmental damage can be very difficult 
to establish. How much of the acid rain in the Nordic 
countries comes from Germany, Poland or the USSR, or 
how much of it can be attributed to specific goods, may be 
impossible to establish. Trade sanctions in these cases 
would seem disproportionate and difficult to target. 

l Third, in m,any cases unilateral trade measures are 
unlikely to be effective. If the importer is a small market 
in the total expolrts of the polluter, it can always divert 
sales to other countries. Re-exports can also undermine a 
trade ban against a polluter. 

l Fourth, to comply with the non-discrimination 
requirement of .the GATT, it seems that the importer 
would have to apply the measure to all sources of 
environmental damage. Non-discrimination would be 
very diEcult to manage, as production methods do not 
show in the product. 

0 Fifth, any attempts at devising special rules within 
the GATT, to justify unilateral trade measures to combat 
transnational sources of environmental damage, could 
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lead to serious problems of definition, and the abuse of the 
system for the purpose of protectionism. Express 
formalization of a practice can also lead to its increased 
use. Experience with other “unfair trade” measures, like 
anti-dumping, and countervailing duty investigations 
clearly illustrates the problem. A more productive and 
efficient way to deal with these issues would be negotiation 
and compensation, as suggested by theory and experience. 

An important outstanding issue in international 
environmental treaties and the present GATT rules is 
whether discrimination against non-signatories is GATT- 
compatible. Some claim that the text of the headnote to 
Article XX “where the same conditions prevail” would 
allow countries to make environmental agreements that 
discriminate against third parties. This is because 
obligations undertaken by signatories are different in 
time and substance from those of non-signatories. This 
was the interpretation of the drafters of the Montreal 
Protocol, for example, when a trade ban on third parties 
was adopted. The supporters of this view sometimes also 
invoke paragraph (h) of Article XX, which under certain’ 
circumstances exempts international commodity 
agreements from general GATT obligations. However, 
Article XX would require the discrimination to be proved 
necessary - it has to be the least trade-distorting measure 
available. This would put the burden of proof on the 
signatories as to theneedfor trade sanctions. Thereby, the 
GATT and international environmental treaties could 
coexist - the GATT rules would discipline the use of trade 
measures for environmental protection but allow them 
selectively in the enforcement of international treaties. 

A stricter view contends that discrimination cannot be 
allowed under a strict interpretation of Article XX. Thus, 
any discrimination againstnonsignatories wouldbe against 
the GATT. The only way out wouldbe to negotiate a waiver 
from basic GATT obligations, or amend the GATT to allow 
for specific exceptions for environmental purposes. The 
conclusions of the Tuna/Dolphin Panel point in this 
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direction. 
As GATT rules are in little conflict with the pursuit of 

efficient environmental policies, there seems to be limited 
justificationfornlajoramendmentsoftheGATTinresponse 
to international environmental concerns. The existing 
GATT rules would discipline the use of trade instruments 
for global environmental problems and lead to caution in 
their application as sanctions. Existing problems of 
interpretation can be solved by clarification of certain 
concepts in Article XX. The other option, the use of 
waivers, can pose problems if the number of relevant 
treaties or GATT-inconsistent policies involved is large. 
Furthermore, extensive use of trade instruments outside 
GATT disciplines (through waivers), could lead to a serious 
disruption oftrade and do little for the environment due to 
the second-best nature of trade instruments in these 
circumstances. 

Conclusions 

The GATT is likely to be subjected to a protectionist 
attack, on environmental grounds, in the 1990s. This 
conclusion is suggested by a number of trends: 

l First, the costs of compliance with environmental 
measures in the future are likely to increase. The proposed 
carbon taxes alone can amount to the equivalent of a $10 
per barrel increase in the price of oil. Higher standards 
and recycling requirements are also putting new financial 
burdens on producers. This can trigger demands for 
protection against competing imports, especially if 
exporters are not seen to be making similar efforts to 
protect their environment. Lack of environmental 
measures abroad may have political appeal as a basis for 
unfair trade actions. But, as awareness of environmental 
problems and environmental quality differ across countries, 
so, too, are policies and their costs likely to differ. 
International efforts to coordinate environmental policies 
may help, but many differences will remain. 
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l Second, with the overall reduction in tariffs over the 
past decades, the use of NTBs has increased in response to 
changes in comparative costs. Abuse of anti-dumping and 
countervailing duties, and grey-area measures like 
Voluntary Export Restraints, have become more 
commonplace. The GATT may not be ready to confront 
these pressures. The above discussion of the GATT rules 
and the environment points out that many of the relevant 
rules are subject to varying interpretations, thus causing 
uncertainty and friction in trade. There is aneed to clarify 
existing rules vis-a-vis environmental policies. 

In summary, three conclusions stand out: 
l First, the GATT has little conflict with the pursuit of 

most legitimate environmental policies but some relevant 
rules are subject to varyinginterpretations. The resulting 
uncertainty can lead to protectionist abuses and poor 
environmental policies. 

l Second,’ the GATT may have some anomalies in 
relation to efficient environmental policies (limits to 
subsidies, bias for indirect taxes, coverage of all relevant 
environmental issues) that need to be discussed. 

l Third, the present uncertainty may challenge the 
role of the GATT as the guardian of the well-being of the 
international trading system but there is no need to 
amend the GATT. The present problems can be solved by 
clarifying some of the rules, or by a selective use of waivers 
in exceptional cases. 

Looking ahead, threeguidelinesrecommend themselves: 
l First, trade should not be restricted because of 

differences in environmental policies - the scope ofArticle 
XX and the Standards Code should be clearly limited to 
product-related measures. 

l Second, the unilateral use of trade sanctions to deal 
with international environmental problems should not be 
allowed -the scope and use ofArticleXXextraterritorially 
need to be clarified, and moral suasion or compensation 
encouraged instead. 

l Third, the relationship of international treaties with 
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the GATT needs; to be clarified. They can coexist and 
reinforce each other. The GATI’rules wouldencourage the 
application of efficient global environmental policies and 
allow for a limited use of trade sanctions in enforcement, 
and participation under strict criteria, only if negotiation 
and compensation are exhausted. This could be achieved 
by a clarification of Article XX or by a waiver under Article 
xxv. 
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The Organization for Economic Cooperation and 
Development (OECD)’ 
Candice Stevens 

Candice Stevens is an economist and the Principal 
Administrator for trade and environment issues in the 
Environment Directorate of the OECD in Paris. She 
preuiously worked on trade and industry issues in the 
Industry Division of the OECD. Prior to coming to the 
OECD, she worked in the United States Government - for 
the Environmental Protection Agency, the Department of 
the Interior, the Department of Commerce, and the Office of 
Technology Assessment of the US Congress. 

The OECD is the successor to the group that administered 
the Marshall Plan afier World War II. In the early 196Os, 
when work with the Marshall Plan was complete, member 
countries decided to form the OECD. There are now 24 
member countriesin the OECD, the Partners inTransition 
program with East European countries promises to expand 
this number and Mexico and Korea have applied for 
observer status. The OECD coordinates, negotiates, 
discusses and debates the economic and trade policies of 
member countries. In April 1991, it formed a Joint Trade 
and Environment Working Group, made up of 
representatives from each of the trade and environment 
ministries of each member country. The Group’s purpose 
is to develop joint trade and environment guidelines. It is 
addressing the question of how environmental policy 
makers take into account the impact of their policy 
measures on trade and, equally, how trade policy makers 
take into-accoun t the environmental effects of their policies. 
The Joint Report of the Group was published in June 199 1 
and a Progress Report in June 1992. 
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Originally, the Joint Working Group- had agreed on a 
completion date ofJune 1993 but in August 1991, following 
the release of the GATT Tuna-Dolphin Panel Report, 
sufficient pressure mounted to change the deadline to 
June 1992. Many working in this area are not optimistic, 
however, of th.e feasibility of this new deadline, particularly 
as the work unfolds. At the heart of the issue is the direct 
use of trade measures for environmental purposes. It is 
anticipated that discussion will become more controversial 
and a divergence of views more apparent. 

The work program of the Group addresses two 
components that embrace the issues the guidelines will 
ultimately affect: the effect of environmental policies on 
trade and the effects of trade policy on the environmen.t. 

The Effects of Environmental Policy on Trade 

This is the standard area of work done in the past. In the 
firstinstance, the possibility that environmental standards 
can be non-tariffbarriers is approached by the OECD from 
the perspective of national policy harmonization. To date, 
the greatest focus has been on testing and regulating 
industrial chemicals and this may extend to pesticides and 
pharmaceuticals. 

Harmonization is being examined with a view to 
developing an agenda that would: 

a) prioritize policies from an environmental perspective 
(for instance, ,those that aim to solve global environmental 
problems suclh as the use of CFCs) and 

b) prioritize policies from the trade perspective (through 
the identification of environmental policies that are causing 
the most conc:ern from the trade point of view). 

The Environment and Trade Group is also looking at 
economic instruments within the realm of harmonization 
and non-tariffbarriers. One OECD group is looking at the 
trade impacts of environmental taxation, for instance. 
There is also an analysis of eco-labelling and how this can 
be harmonized at the international level. There is much 

210 



Sustaining Canada’s Prosperity 

support of this work from the business community. 
The Environment and Trade Group is also working on 

the question of competitiveness - how environmental 
regulations affect industry costs and how the use of 
environmental technologies can contribute to industries’ 
competitiveness. 

The key to the Trade and Environment Program, 
however, is the direct use of trade measures for 
environmental purposes. There is a sense that the next 
round of the GATT will be the “Environmental Round”. It 
will look at what the OECD is calling trade-related 
environmental measures (TREMs). 

The OECD has categorized TREMs into four different 
types: 

* First there are complementary measures. This issue 
was raised by the GATT Tuna/Dolphin dispute. These 
measures are applied to product standards and may be 
applied to process or production method standards. Many 
OECD countries wantmorefreedomto discriminate against 
products based on themethodsby which they are produced. 
Countries would then not be required to buy products that 
may have been produced contrary to their own methods of 
production or even contrary to their own environmental 
preferences. This is a very controversial issue. Current 
Working Group negotiations are concerned with the criteria 
and circumstancesunder which complementary measures 
can be applied to production processes. 

l Second, there are coercive measures. These may be 
stronger than complementary measures because there 
may not be a corresponding domestic regulation in place in 
the importing country. The most prominent examples are 
the proposed import bans on tropical timber. For example, 
in the European Community, a law will go into effect in 
1995 that will disallow the import of tropical timber that 
has not been harvested on a sustainable basis. This raises 
questions of national sovereignty, extraterritoriality, and 
how far one country can apply their environmental 
regulations to other countries, particularly when the first 
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does not have the commodity in its own territory. This 
area is under question in the GATT and is defended on the 
environmental side under the banner of the “global 
commons”. Such measures may be justified in certain 
circumstances whlen the goal is the protection of a global 
resource such as the ozone layer. 

l Third, there are countervailing duties. Currently, 
under trade law, ;a country can countervail unilaterally. 
The question of concern to the Working Group is whether 
a lack of environmental regulation constitutes an implicit 
subsidy that can be countervailed with a trade action. This 
measure is popularamongenvironmental NGOs but needs 
to be looked at more closely. 

l Fourth, there are cooperative or multilateral 
measures, such as trade provisions in international 
agreements, their implementation, and enforcement. There 
is quite a wide range of views as to when they are effective 
in an environmental sense and when they are acceptable 
in the trade sense. 

Because, in the OECD, members of the Environment 
andTrade Group sit down as equals, none ofthese measures 
is totally ruled outt. The question is not “Can we use these 
measures?“, but rather, ‘When can each measure be 
justified and how can rules be provided for their use?“. 

The Effects of Trade Policy on the Environment 

The other side of the work program deals with the second 
component of the trade-environment link - the effects of 
trade policy on the environment. This is much less 
understood and much less studied than the first component 
and, because the idea is relatively new, extensive research 
is only now beginning. 

The OECD is starting from the position that, overall, 
trade liberalization is beneficial for the environment but 
can also have some negative effects. Itrecognizes that free 
trade and tradeliberalization need to be carefully examined 
and monitored for their environmental effects, and that 
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there is a need for further development of measures that 
can mitigate any negative effects. 

The work of the Environment and Trade Group is 
concentrating on sectoral studies of the effects of trade on 
the environment in forestry, fisheries, agriculture, energy, 
transport and endangered species. Workshops are also 
being held in a parallel effort to understand these. In 
February 1992, the meeting of the Working Group on 
Trade and Environment discussed the effects of trade 
policy on the environment, and how policy makers can 
examine these when formulating new trade policies. 

The environmental implications offree trade agreements 
- such as the North American Free Trade Agreement, 
Europe 1992, the Australian-New Zealand agreement 
LANZERTA) - and commodity and preferential agreements 
are under study. The purpose of these studies is to devise 
common checklists for trade policy makers of the 
environmental implications of trade agreements and how 
they can be taken into account and mitigated. 

The value of the OECD in this process is to ensure that 
neither the environment lobby nor the trade lobby of each 
country is locked into one position or another during the 
negotiation period. Open minds should prevail as the 
OECD forges into this new and important area. 
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In addressing the issue of trade and the environment from 
the perspective ofnorthern developed countries within the 
context of UNCED, it is important to be as concerned as 
much with solutions as with problems. One of the biases 
in dealing with environment and development issues 
today, is the tendency to dwell too long on the description 
ofproblemsbecause ofthe difficulty offindingsolutions. It 
is possible, however, to begin to identify solutions. 

In dealing with government intervention, the notion of 
integrating environmental and economic concerns is an 
obvious solution. Direct fiscal incentives and subsidies for 
research and development leading to a more efficient use 
of resources are also part of the solution. Technological 
progress and efficiency are also essential instruments of 
competitiveness in external markets. 

Industrieshave to be pro-active in the exploration ofnew 
markets which spring out of environmental concerns and 
regulations around the world. This initiative is required 
whether it be new technologies, the elaboration of new 
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products, specific training or even the use of innovative 
marketing techniques. Industry must also anticipate the 
advent of new regulations, including forthcoming 
international regulations, and plan well ahead. 

At the international level, it is important to recognize 
the new balance ofpower between the North and the South 
emanating from our common need to address 
environmental challenges. The recourse to multilateral 
institutions derives not only from an ideological choice, 
butalsofiomarecognition thatitmaybetheonlyintelligent 
way of managing the very complicated issues of trade and 
environment globally. 

For most citizens in developed countries, there are three 
levels from which to address the nexus that binds 
international trade and environmental concerns: 

. First, forbett,er or worse, the developed world has the 
expertise, the awareness, and some would say, the 
paternalistic frame ofmind to see itself as the custodian of 
the international Idebate on the environment. Pressured 
by public opinion, northern governments will demand a 
more ecologicall,y-rational management of natural 
resources and environmental protection. Perhaps they 
will even adopt elements of sustainable development policy 
at home as well as in their relations with foreign countries, 
particularly with the developing world. In fact, it is not 
unthinkable that t,he difficulties and the hard choices for 
politicians in making these decisions at home may cause 
some northern governments to be more active in the 
international arena, motivated purely by domestic and 
political reasons. .As northern governments assume the 
leadership within the international debate on the 
environment and sustainable development, and even if 
most developed countries’ representatives are sincere, 
much of the rhetoric on the global environmental agenda 
will be used to satisfy political audiences at home and to 
justify barriers to trade as well as controversial 
interventions in the affairs of economically weaker states. 
While the North may have the right to drive the 
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international environmental agenda. on issues such as 
climate change, the preservation of biodiversity and the 
reduction of atmospheric pollution, it has the inescapable 
and corresponding responsibility to make this agenda 
acceptable to the developing world by ensuring that 
development is a central part of this agenda. Through its 
commitment of sufficient resources, and through the 
acceptance by the international political system and the 
economic order that these substantial terms may often be 
unfavourable to the wealthy, the North must also make 
the agenda possible and implementable. 

l The second level at which these issues are to be 
addressed is that of trade globalization and liberalization. 
The potentially irreversible trends towards trade 
liberalization, whether globally through the GATT or 
through regional treaties and organizations, forces 
protracted and painful debate upon the northern world. 
The debate will focus on the desirability and necessity of 
harmonizing and synchronizing environmental standards 
between tradingpartners who want to provide corporations 
with a more level regulatory playing field. Just as the 
Europeans have had to wrestle for years with the question 
of the European Social Charter as a result of European 
commercial integration, North Americans now have to ask 
themselves what will be the environmental America of 
tomorrow in a potential North American Free Trade 
Agreement. They have to agree on themeaningof“nationa1 
treatment” in the context of differing environmentally- 
friendly production methods between countries. In opening 
this Pandora’s Box, states and governments will find 
themselves dealingwith the complex and difficult issues of 
extraterritoriality. This issue and that of “state 
sovereignty” (the fundamental building block of the 
international political system) are pitted against 
interdependence and foreign intervention, unavoidable 
givens of the international commercial system and of 
global environmental issues. 

l Third, is the more pragmatic level ofnational interest. 
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At stake here are the practical aspects of %ealpolitik” or 
%ealeconomics” and the instinctive, almost Pavlovian, 
reactions ofwestern societies: their predilection to conflict 
on trade issues. The ecological imperative will be used 
recurrently for a variety of purposes. The episode of the 
American restriction on imports of tuna, prompted by the 
environmental unfriendliness of fishing methods, is a 
forerunner of things to come. The ecological rationale will 
also be used by states to tell other states how to manage 
their resources. Governments in the North are very 
sensitive to the moods of domestic public opinion. One has 
only to think of the episodes of the.baby seals, where the 
Canadian government was put on the defensive, essentially 
for the sake of European public opinion, through very well 
organized campaigns in Europe by Greenpeace and others. 
The next target could be the Brazilian, the Malayan, or the 
Canadian timber trade, or perhapshydroelectric production 
in Northern Quebec. 

More often than not, and unfair as that may be, the 
victims ofgreen protectionism will be the poorer countries 
from the South. As the level of sophistication of the 
Northern decision-makers on global environmental issues 
increases, the challenge will be to keep the green- 
protectionism trend under control. That is largely what 
UNCED is all about. UNCED is the United Nations 
Conference on Environment and Development, held in Rio 
from June 3 to 15, 1992. It is an attempt to implement 
elements of the Brundtland Report. It is a World Summit, 
designed for heads of states and governments (between 70 
and 120 of them) to consider massive amounts of 
documentation, studies prepared by the UNCED 
Secretariat, “national reports”, and an unending series of 
international meetings. 

In practice, UNCED is an attempt to examine solutions 
to the extraordinarily difficult issues of the world’s 
inescapable interdependence and the pervasiveness of 
environmental issues: 

l First, it is to be hoped that UNCED will result in the 
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signing of international agreements, protocols or treaties 
on climate change, biodiversity, forestry and 
biotechnologies - recognising that classical instruments of 
negotiation among states usually take much more time to 
prepare than has been allotted to the negotiating of these 
agreements. 

l Second, a document entitled the Rio Declaration or the 
Earth Charter contains basic principles of the definition of 
a sustainable relationship between humankind and nature, 
a recognition of the necessity to adjust development to the 
essential solidarities required between the North and the 
South, and a promise to fully use the world’s capacity to 
regenerate the resources it needs to develop now while 
permitting future generations do the same. 

e Third, UNCED saw the presentation of a document 
called Agenda 21. It is a comprehensive compilation 
dealing with poverty, water access, recycling, 
environmental assessment and auditing, land-based 
pollution, education and environment, and many other 
issues. All development and environment issues discussed 
are included in Agenda 21. This does not mean that all the 
states and governments will subscribe to it but itis a 
document which outlines what should be done for the 
future and what are the commitments, whether multi- 
lateral, bilateral, regional, sub-regional, or domestic, which 
can be made by various governments. 

UNCED should not be seen as a point of arrival for what 
has been going on in the two years that preceeded it. 
Rather, it should be seen as a starting point to face the 
turn-of-the-century with hope bolstered by a few good 
solutions. However, Northern countries will not be able to 
do this if they do not address the fundamental and central 
issues of large-scale technological transfers and financial 
transfers to the South: 

* First and foremost, a net transfer offinancial resources 
to developing countries on concessional and preferential 
terms cannot be avoided. This has become necessary to 
enable southern countries to promote national development 
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and acquire the technology, expertise and the gigantic pool 
of capital goods essential so they can depart from the path 
of waste&l and polluting development which the North 
started 200 years ago. 

l Second, there is an imperative and inescapable need 
for the transfer of the most recent, cleanest and most 
environmentally friendly technology for industrial 
production and manufacturing to Third World countries. 
The terms of these transfers must not undermine the 
international system of protection of intellectual and 
industrial property, but must realistically address the 
issues of expediency and affordability. 

All of these issues bring the North and the S-outh together, 
whether they like it or not. 
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It is now widely recognized that market failures, policy 
failures, population growth and poverty all contribute in a 
complex, interactive way with environmental degradation 
in both developing and developed countries. The resulting 
environmental degradation ranges from soil erosion, water 
and oil pollution, and land degradation, to a loss ofbiological 
diversity and climatic change. 

The environmental problems are not only local and 
national in character; they are also transnational in 
character and global in nature. The number of global 
environmental problems and issues have been increasing 
in importance over the years. The distinction between 
environmental problems that are confined within national 
borders, and those which spill over national borders and 
are of either a regional or aglobal nature, isvery important 
from the point of view of policy. Sharing environmental 
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responsibility amongst nations differs, depending upon 
the nature of the environmental problems. However, this 
distinction is sometimes contested by environmentalists, 
who believe that no environmental problem - however 
local its origin or nature may be - does not have global 
ramifications. They believe that pollution or environmental 
degradation of any kind, anywhere, causes degradation 
everywhere. 

The distinction between national, on the one hand, and 
global, on the other, becomes blurred when cross border 
spilloveris non-physical in nature. Thisincludes aesthetic, 
ethical or moral considerations, such as the concern of the 
citizens of one country for the preservation of species in 
another country. 

In addition, the distinction between environmental 
degradation that is reversible, and that which is not, has 
very important policy implications. When environmental 
degradation is reversible, it can be sustained in the short- 
run interest of rapid growth, provided that - as resources 
accumulate and technical knowledge expands - the country 
is able and willing to devote resources to reclaim the 
degraded environment and reverse the process after a 
certain period. This option is not available when the 
environmental degradation is irreversible and natural 
resources are lost forever. 

The relative elmphasis placed on the acceleration of 
growth and development, on the one hand, and the 
enhancement of the environment, on the other, differs in 
poor and rich countries. Greater emphasis and a higher 
priority is attached to growth, as opposed to environmental 
preservation, in the developing countries. 

The interrelationship between poverty and the 
environment is complex. The poor suffer most from 
environmental degradation, and poverty often presents a 
constraint on dealing with environmental issues. With 
economic growth and increasing population, pressure is 
exerted on natural resources. Given current technology, 
such pressure :is fraught with the possibilities of 
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environmental stress. 
Asincomeincreases,thereisanincreaseinbothresources 

and the opportunities at the disposal of poor people and 
poor countries to combat environmental degradation. 
Pressures to discount the future are reduced and readiness 
to preserve resources for the future tends to increase. 
While the developed countries have,in the past, contributed 
predominantly to the degradation of the global 
environment, the contribution of the developing countries 
is going to rise in the future, as their economic growth 
picks up and the pace of their industrialization quickens. 
At present, their ability to deal with environmental 
problems is restricted by their limited access to both 
technology and financial resources. 

It is in this context that the interrelationship between 
trade and environment, as seen by the developing countries, 
is best viewed. Trade and trade policies affect the patterns 
and intensity of their use of resources. Given an 
undervaluation ofnatural resources (whether due tomarket 
failures or policy failures), an opening up of trade with 
expanded market opportunities and an increased demand 
for natural resource-based products may lead to an 
intensive use of resources and may cause their over- 
exploitation. Given the acute shortage offoreign exchange 
in many developing countries, and their urgent need to 
meet mounting debt service burdens and import 
requirements for development expenditures, they are under 
considerable pressure to expand exports, through special 
incentives if necessary. 

However, to the extent that prices of resources and 
inputs are not below the level dictated by competitive 
markets and to the extent that the divergence between 
social and private cost and benefits is offset through fiscal 
and other means, environmental degradation is not likely 
to follow the opening up of trade. At present, in many 
countries, domestic price policies for inputs and outputs 
lead to over-use of chemical inputs, and over-exploitation 
of marginal lands, including the depletion of forest 
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resources. It is frequently alleged that export trade 
contributes to deforestation but, in many instances, this is 
an exaggeration. Deforestation stems from a multiplicity 
ofcauses, such as the settlement offorestsfor agricultural 
purposes that is often generated by increased population 
pressure in the areas surrounding forest regions, as well 
as by slow growth and productivity in agricultural land. 
Both these factors drive the poor to encroach upon forest 
lands in order to seek sustenance and enlarge food supply. 

The process of settlement of forest lands by small and 
poor farmers is facilitated by commercial logging, which 
opens up infrastructure, roads, transport and 
communication totheforestlands. Often, itisaccompanied 
by government policies, such as subsidies and tax and 
credit programs, that encourage large-scale cattle ranching 
or commercial farming. Frequently, smallherdersin search 
of grazing lands and pastures when existing pastures are 
exhausted or community properties are appropriated, 
move to clear additional forests. In many areas, especially 
in tropical drylands, the major source of deforestation is 
the need for fuelwood for household and rural energy need. 

In the context of this myriad of factors contributing in 
different ways to deforestation, it is not easy to generalize 
about the role of foreign trade, such as the export of logs. 
In a few instances, where tropical forests constitute a 
major source offoreign exchange earnings, it is conceivable 
that trade, combined with inappropriate domestic policies 
for logging, has contributed to excessive deforestation, 
thus threatening the future capacity of the rain forest to 
regenerate itself. However, on average, today’s industrial 
raw wood productilon is a small proportion of the forest 
output in developing countries. Moreover, exports are a 
small proportion Iof their total industrial raw wood 
production. 

The protectionist policy of developed countries - with 
their tariffs and import restrictions escalating according 
to the degree of processing of primary exports - works 
against the establishment of processing industries in 
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developing countries. Under these circumstances, a given 
amount of foreign exchange earnings requires a greater 
input of natural resources than would be the case if it was 
exported in processed form. The higher the degree of value 
added, the lower is the pressure on natural resource 
exploitation for earning agiven amount offoreign exchange. 

In many instances, through export taxes, developing 
countries depress the domestic price of their exportable 
natural resources in order to lower the cost of the domestic 
processingindustry. However, suchprocessingindustries 
are often inefficient. They are highly protected from 
import competition and suffer inadequate utilization of 
capacity. In view of this inefficiency and inadequate 
capacity utilization, net foreign exchange earnings (the 
gross foreign exchange earnings, minus the -foreign 
exchange sacrificed through loss in raw material exports) 
are often low. 

It is alleged that the differences in environmental 
standards relating to both products and processes of 
production, in developed and developing countries, lead to 
differences in comparative costs. This, it is said, gives 
undue advantage to developing country industries subject 
to lower environmental standards and, therefore, adversely 
affects the competitive advantage of developed country 
industries. While the subjecthasraisedmuch controversy, 
there is only limited empirical knowledge about the impact 
of differential environmental standards on comparative 
cost advantage. 

There are several aspects on which further research is 
urgently needed: 

l First, what are the costs of environmental measures 
in different economic activities in different countries? 
They need not necessarily be the same measures. To use 
findings (derived from data in the United States) on the 
environmental control costs of different industries and 
apply it uncritically to other countries -especially developing 
countries - does not seem to be justified. Moreover, the 
proportion of pollution abatement costs in the total gross 
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output of different industries appears to be very low, 
except for a few selected industries involved particularly 
in processing raw materials or mineral resources. 

l Second, a question that may legitimately be asked is 
whether it is either efficient or equitable to have uniform 
environmental standards regarding the processes of 
production or prolducts. There are several reasons why 
this is not necessarily so: 

a) Consumer Ipreferences vary among countries. 
Preferences based on environmental quality should be 
treated as much as a basis for trade as preferences for 
other goods and services. In countries with poor per capita 
income, the preference for environmental quality receives 
a low priority. 

b) At the preserrt low level ofenvironmental degradation 
or pollution in developing countries, the ability to assimilate 
environmental degradation is higher than in developed 
countries. The developing countries, therefore, do not 
require as strict environmental standards as the developed 
countries. 

Differences in preferences for environmental quality 
and in levels of environmental stress should be considered 
as factors governing the flow of trade or the basis of 
comparative advantage in the same way as differences in 
the endowment of other factors of production. There is no 
reason, therefore, to interfere with the comparative 
advantage of developing countries in this regard, either by 
enforcing uniforrnity of standards or by imposing 
restrictions or the exports of developing countries. 

l Third, even if it was agreed that it was desirable to 
reduce differences in environmental standards across 
various countries, the question remains on whether the 
search for uniformity should be made through trade 
measures or through international agreements on 
environmental regulations. Trade restrictions against 
developing country exports, either to improve their 
environmental standards or to enforce higher 
environmental standards similar to those prevailing in 
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developed countries, will be counterproductive. They will 
delay growth in developing countries and consequently 
delay their ability to deal with environmental problems 
through the acquisition of better technology and higher 
investment. There is an analogy with the case oflow wage 
industries in developing countries. Restriction against 
exports from the low wage industries in developing 
countries is neither a desirable nor an effective means of 
improving the income of their workers. 

The problem of differences in “product” and “process” 
standards needs to be handled through international 
negotiation and agreement. A complete harmonization of 
standards is not possible. Individual countries will 
necessarily impose standards that are different from, or 
higher than, those in other countries. This does not justify 
a country with high environmental standards imposing 
restrictions on exports from countries with lower 
environmental standards. Consumers should be free to 
choose between products from different countries, given 
full information on the standards imposed. 

In cases where a country imposes restrictions to protect 
higher standards within its borders, a legitimate case can 
be made for compensation to be provided to exporting 
countries if such higher standards cannot be justified on 
scientific grounds. The developing countries would need 
technical and financial assistance to improve their 
standards insofar as scientific evidence requires such an 
improvement. They would also need a longer time frame 
to meet such standards in view of their technical and 
institutional inadequacies. International agreements on 
environmental measures and policies should incorporate 
provisions for such assistance. 

In dealing with both “product” and “process” standards 
across borders, the developing countries prefer 
international arrangements and agreements rather than 
unilateral action. In a game of unilateral action, the big 
trading partners can retaliate against each other. They 
can therefore stop a proliferation of trade measures 
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designed to force uniform environmental standards. The 
developing countries do not have the economic strength to 
retaliate. Therefore, they require international rules and 
regulations that will be observed by all countries. 

To enforce international agreements through trade 
measures, as in the case of the Montreal Protocol, need not 
necessarily be the best available alternative. There are 
other ways of enforcing international agreements, which 
secure both penalties and inducements. These relate to 
other areas of international economic transactions, such 
as access to capital markets, commercial bank loans, or 
development assistance to poor countries. An appropriate 
combination of “sanction” and “inducement” depends on 
the particular circumstances of each agreement. Sanctions 
are always an unstable means of inducing compliance with 
international agreements. They create uncertainty in 
international relations. Compliance through persuasion 
and inducement creates a more stable framework. 

Among the inducements available to facilitate the 
implementation of environmental measures to deal with 
the problems of the global commons, two mechanisms 
stand out: one is “debt for nature swaps” and the other is 
the Global Environmental Facility of the World Bank, 
UnitedNationsDevelopment ProgramandUnitedNations 
Environment Program. 

l The “debt for nature swap” was initiated originally by 
environmental organizations. It focuses on heavily 
discounted commercial debt. The international 
environmental NGOs purchased heavily discounted 
commercial debt and swapped it for the domestic resources 
of an indebted country, on the condition that the resources 
so mobilized were devoted to projects to preserve the 
environment. Increasingly, “debt for nature swaps” have 
been extended beyond commercial credit to government 
credit as well. 

l The Global E:nvironmental Facility, on the other 
hand, seeks to mobilize additional resources to finance 
such projects as thoserelatingto the emission ofgreenhouse 
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gases and global warming, international waters, and the 
preservation of biodiversity. Projects which confer 
environmental benefits exclusively within the boundaries 
of a nation do not qualify for the Global Environmental 
Facility. Projects which are not attractivein terms ofcosts 
and benefits to a single nation, but would become attractive 
if global benefits were included, do qualify for financing 
under this Facility. Similarly, this Facility covers projects 
which are found attractive in domestic terms but can 
confer global benefits if additional costs are incurred. 

If developing countries are to cooperate by investing in 
projects with global environmental benefits, they must 
receive resources in addition to, and separate from, 
traditional or general development assistance (“new 
funding”). The additional resources are not meant to 
promote development in a traditional sense, but to promote 
global environmental welfare. Such assistance might be 
considered an effective way to deal with global 
environmental problems. 

In order to ensure that environmental development 
assistanceistruly“newfunding”,itisnecessarytoestablish 
and maintain separate accounts of environmental and 
development assistance and to monitor them over time to 
ensure that the benefit does in fact materialize. The aim 
is to ensure that existing development assistance is not 
diverted to achieve global environmental objectives. 
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The complex relationship between trade and the 
environment has clearly become the issue of the 1990s for 
those seeking to enhance economic competitiveness and 
ecological sustainability in Canada and throughout the 
world. As the decade opened, Canadian business saw the 
staples of their resource-based export economy assaulted 
by environmentally-motivated or mantled groups and 
governments abroad. Simultaneously, Canadians 
concerned about the environment faced the prospect of 
their cherished domestic initiatives coming under attack 
from an international trading system which accorded too 
little value to ecosystems now under severe stress. As 
alarmed exporters and environmentalists were forced to 
confront each others claims, they began to see how a 
greater ecological and economic awareness on both their 
parts offered new possibilities to promote the values of 
each. 

Propelled by this sense of threat and opportunity, the 
question of trade-environmental links has been thrust 
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onto the agenda ofthe major governments andinternational 
institutions managing the world’s international economic 
and ecological interdependence. Federal governments in 
Canada, the United States and elsewhere have moved 
rapidly to improve the environmental capacity of their 
trade bureaucra.cies, the trade expertise of their 
environmental organizations, and the integration of the 
two communitiesin their national decision-makingprocess. 

Within North America, negotiations for a North American 
Free Trade Agreement and the prospect of even wider 
hemispheric extensions have offered the opportunity to 
embed environmental concerns effectively within a major 
trade liberalization agreement, and thus provide a working 
foundation and model for broader trade agreements to 
come. 

Within Europe, the 1986 Single European Act and the 
1992 program have increased the environmental 
competence of a Eluropean Community and Commission 
that had long exercised the trade policy responsibility for 
its member countries, just as the liberation of Eastern 
(and formerly Soviet) Europe has presented formidable 
economic and ecological challenges next door. 

At the broader international level, the 1987 Montreal 
Protocol on ozone and the 1989 Base1 Convention on 
hazardous waste have launched a decade in which direct, 
and at times discriminatory, trade-related measures appear 
to be the instru:ment of choice in ensuring effective 
enforcement of international environmental agreements. 
The Organization for Economic Co-operation and 
Development (0:ECD) has begun work through the 
combined efforts ofitsl’rade and Environment Committees. 
The General Agreiement on Tariffs and Trade (GATT) has 
followed with the reactivation of its stillborn Group on 
Environmental. Measures and International Trade. 
Through their annual Summit, trade ministers’ 
Quadrilateral, and now environment ministers’ meetings, 
the world’s seven major industrial democracies and the 
European Community have taken up the subject in concert, 
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starting in 1991. And the United Nations has moved to 
address the issue through its United Nations Conference 
on Trade and Development (UNCTAD) and the United 
Nations Conference on the Environment and Development 
(UNCED) in June 1992. 

This collision of trade and environmental concerns and 
the resulting proliferation of activity has forced the 
Canadian government and international community to 
address anew subjectfor which there exist few established 
principles and little underlying empirical analysis.’ To 
some extent the process of integrating trade and 
environment concerns has unfolded (in a form all-too- 
familiar to students of sustainable development) with long 
established, broadly accepted, relatively powerful, economic 
institutions and regimes (in this case for trade) attempting 
to understand, accept and accommodate the newer, less 
entrenched, and apparently more strident claims of the 
environmentalists. In the encounter it is relatively easy 
for both communities to acknowledge intellectually that 
particular forms of trade liberalization and management 
are but a means of enhancing efficiency, and thus promoting 
the ends of both economic growth and ecological integrity 
in an equal and equitable way. However in practice, it is 
more difficult to accept that threats (often invisible, severe, 
and potentially irreversible) to the global ecosystem might 
now require rethinking a half-century old multilateral 
trade system that has generated such enormous wealth for 
the North, and replacing it with a fundamentally new 
regime in which the claims of an endangered biosphere 
andimpoverished South have equal weight. The challenge 
is all the more difficult for recession-ridden Canadians, 
who have long understood the vital importance of open 
international markets and suppliers for their prosperity 
but have only recently come to comprehend that the health 
of the ecosystem (which sustains their open, resource- 
based economy) constitutes an even more basic national 
interest. 

It is important, but relatively easy, for members of both 
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the trade and envi:ronmental communities to recognize the 
intense physical and policy interdependencies between 
their respective domains, to conclude that they must 
“share the file”, to assert that liberal trade and 
environmental protection are complementary andmutually 
reinforcing imperatives, and to sit down together to 
construct a mutually acceptable new trade-environment 
regime.2 Both in Canada and internationally, these 
challenges are currently being met. What remains are the 
more difficult steps of deciding upon whose home playing 
field the integrated edifice should be erected, what 
particular mixture of materials should be employed in 
what combination, and what the ultimate purpose of the 
structure should be. Is the established multilateral trading 
system, with its proven record of wealth generation in the 
face of ever-potent protectionist pressures, the foundation 
into which greater environmental sensitivity should be 
injected? Should this injection take the form of “add-on 
environmentalism” by conceding new but narrowly-defined 
environmental exceptions to venerable trade principles? 
And is it Northern economies, rather than Southern 
‘societies or global ecosystems that are under the greatest 
threat now and in the foreseeable future? Answering these 
questions from the standpoint of sustainable development 
suggests many instances in which Canada can help create 
a closer integration of, and more equitable balance between, 
trade and environmentalvalues, both at home and abroad. 

Canada’s Position in the International Trade- 
Environment System 

In identifyingCanada’sinterestsin the trade-environment 
debate, and an appropriate Canadian approach to shaping 
a global regime reflecting those interests, it is important to 
recognize Canada’s peculiar position as a global trade and 
environmental power. As the country with the world’s 
seventh largest economy, import market, and export share, 
Canada is a global trading power ofthe first rank.3 Yet, as 
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the smallest of the major powers and as a developed 
country with an exceptionally high dependence on trade 
and a heavier than usual reliance on resource-based rather 
than highly-manufactured or service exports, Canada is 
far more vulnerable than its G-7 peers to rising 
international protectionism, particularly in the form of 
restrictions on environmental grounds. 

In the environmental domain this unusual mixture of 
strength and vulnerability reappears. As the country with 
the world’s second largest territory - encompassing vast 
natural resources and a medium-sized population, and 
located at one of the critical regulators of the planetary 
biosphere, the Arctic - Canada has world-leading 
environmental resources and responsibilities.4 However, 
as the country with the world’s longest coastline, a location 
on three of the world’s great oceans (the Atlantic, Pacific 
and the Arctic), modern technologies and rich populations 
to exploit the natural resource base, and uniquely fragile 
northern and Arctic ecosystems, the Canadian environment 
remains unusually vulnerable to the predatory actions of 
outsiders and citizens alike. 

In both the trade and environmental domains, then, 
Canada has both the power and incentive to play a leading 
role in international efforts to define a new trade- 
environment regime, and to do so in a way which accords 
relatively equal weight to each interest. Canada is also 
very well positioned to engender a widely-supported 
international consensus on this regime, given its status as 
perhaps the most well-connected country in the world.s Its 
special relationship with the United States, reinforced by 
inter-penetrated political systems and a multitude of 
bilateral economic and environmental agreements and 
institutions, its privileged relations with the United 
Kingdom and France, and its full-fledged membership in 
all G-7 institutions, give it influence in the world’s most 
powerful capitals and countries.6 Its status as a charter 
member of, and preferred coalition partner within, the 
world’s major multilateral institutions link it closely with 
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the influential middle powers of the world. And its position 
as one of the two leading, financially dominant powers in 
the Commonwealth, la Francophonie, and most recently 
the Organization of American States, endows it with 
contacts and credibility among developing countries 
throughout the world. Moreover, its character as a rich 
industrialized country, but one with an export-oriented, 
resource-based economy focused overwhelmingly on a 
single metropo1ita.n centre (the United States), gives it a 
first hand awaren’ess of the sensitivities of developed and 
developing countries alike. 

Taken together, these features of Canada’s position in 
the international fscale of power and the institutionalized 
processes of international governance challenge the 
instinctive, self conception of Canada as a relatively 
environmentally,-secure but economically-vulnerable 
middle power, dependent on defending the existing rules- 
based, multilaterally-embedded trade system against 
environmental assailants and the unilateral, 
discriminatory, extraterritorial weapons they sometimes 
wield, It inspires a more searching look at how Canada, as 
a first-rank economic power with important national 
environmental vulnerabilities and special global custodial 
responsibilities, might work to modify the world trade 
system, through individual initiative ifnecessary, to secure 
greater environmental benefits in the short term and the 
more durable economic benefits that flow from them. 

Canadian PoIicy Approaches 

Such a position provides a foundation from which Canada 
can calculate its approach to the welter of issues currently 
on the table in the burgeoning trade-environment debate. 
Three general questions are of central importance: 

* the impact of national environmental action on 
Canada’s international economic competitiveness; 

* the role of unilateral trade measures to promote 
international environmental protection; and 
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l the breadth of agreement among countries about 
environmental threats and trade remedies required to 
make new multilateral agreements.? 

The first of these issues arises from a fear that the 
current international economic system, with its emphasis 
on trade and investment liberalization, may threaten 
national efforts to enhance the environment at home. The 
concern is that competitors in, or moving to, foreign 
jurisdictions with less stringent and costly environmental 
standards will, thereby, be able to gain a competitive 
advantage by exporting products from “pollution havens” 
abroad to “environmental sanctuaries” back home. This 
behaviour would disadvantage competingproducers, their 
workers and perhaps even consumers in the “sanctuary”, 
as well as the environment in the “haven”. Such a threat 
generates calls to “level the playing field” by lowering 
environmental standards at home, by introducing trade 
measures to protect the relatively clean andgreen domestic 
market, or by forcing an increase in environmental 
standards abroad. The issue is of immediate importance 
to Canada as the prospect of a North American Free Trade 
Agreement, and eventually the Uruguay Round of the 
GATT, promise to introduce two new, major waves oftrade 
and investment liberalization on the Canadian economy 
and environment. 

There are clearly a few high profile cases in which the 
economic costs of stricter environmental standards at 
home are a powerful, and even appropriate, deterrent to 
their introduction. For example, in the current debate over 
measures to control greenhouse gas emissions, a “carbon 
tax” on gasoline at the pump in Canada, in the absence of 
one in the United States, could well further encourage 
Canadian consumers to shop south of the border, to the 
harm ofboth the economy and the environment in Canada. 
However, such examples highlight the central fact that 
the overwhelming potential “threat” to Canada comes 
from the prevailing and prospective environmental 
standards in the United States, and its northern states in 
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particular, rather than those in jurisdictions further afield. 
In general, the jurisdictions that constitute Canada’s 

front line competitors have environmental standards that 
are as high, on balance, as those faced by Canadians just 
north of the line. Moreover, in the overall production mix, 
the cost of meeting enhanced environmental standards is 
generally very small relative to such other factors as: 
transportation costs for inputs and products, labour costs 
and productivity, and the quality of available 
infrastructure. Eiven for competitors in states on the 
Mexican border, and in Mexico itself, it is likely that ever- 
rising standards and enforcement performance in those 
jurisdictions, the corporate codes and cost calculations of 
larger corporations, and the environmental consciousness 
of consumers in Canada, will deter any attempts to rely on 
“dirty” products or production processes for competitive 
advantage. Indeed, many industries may well want to 
gain a competitive advantage by moving to’ever higher 
environmental standards in advance, and in anticipation 
of, their competitors and of government regulators at 
home and abroad. 

In the face of such a limited threat from “dirty” 
competitors, there is little need for such major new border 
defences as the introduction of systems of environmental 
dumping or countervail. Thisis particularly true given the 
potential, basedon past experience in cases such as softwood 
lumber, for such systems to spread to other countries and 
do more economic damage to Canadian exports than good 
for its environment. 

Indeed, strengtheningthe existingborderdefences seems 
to be a superior option. Canada already has a world- 
leading environmental product labelling system in its 
EnvironmentalChloiceprogram. Existingtradelaw allows 
countries to impose “environmentally-friendly” labels on 
imports, on a non discriminatory basis.8 Thus, domestic 
incentives and border measures are already in place in 
Canada to encourage a de facto upward adjustment of 
environmental standards through market dynamics. 
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There is, however, one domestic defensive measure 
where innovation is urgently needed. This is a reform of 
international trade law topermitnational and subnational 
government subsidies to domestic firms to introduce best- 
available environmental technologies, and thus meet or 
surpass higher government-mandated environmental 
standards more rapidly and readily. The creation of such 
a genuinely “green” box of environmentally-allowable 
subsidies, in both NAFI’A and the Uruguay Round of 
GATTnegotiations, would allow governments to offset any 
competitive disadvantage their higher environmental 
standards might impose on their firms, without fear that 
such actions would endanger their export markets by 
attracting countervailing suits from governments abroad. 
It would also promote the development and dissemination 
of environmentally friendly technologies throughout the 
world. 

A further set of desirable measures are actions to ensure 
the enforcement of existing, if lower, environmental 
standards in foreign jurisdictions. This could involve the 
publication of comparative cross-national standards (for 
the benefit of Canadian consumers and others). It could 
include the provision, by Canadians governments and 
firms, of more money, technology and training to meet 
existing standards and teach the value of higher ones.g It 
could also extend to the negotiation ofagreements to allow, 
on a reciprocal basis, joint or even trilateral inspection 
teams to visit the production facilities and processes in 
each others’ jurisdictions, to assess the extent to which 
these meet each country’s national standards or those 
jointly or regionally agreed upon. At first glance this 
might appear to represent an extension of existing trade 
rules from product to process standards, and an 
extraterritorial intrusion into a foreign jurisdiction.lO Yet 
there are precedents in existing trade practice for out-of- 
country process inspections.” Moreover the joint and 
reciprocal features of such an arrangement render any 
surrenders of sovereignty routine. Such an arrangement 
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would also encourage jurisdictions within Canada to avoid 
any lax enforcement of their own environmental laws, 
with consequent direct benefits to the Canadian ecology. 

Canada could also usefully negotiate a common set of 
internationally-harmonized environmental standards that 
reflect the highest levels existing in Canada and allow for 
increases to which Canada might wish to upgrade in the 
future. Devising ,a system with a high base and upgrade 
bias does mean thatt Canadian firms would face the prospect 
of having to meet ever higher standards dictated by 
environmental enthusiasts in the United States - even the 
California component. However, as the experience of the 
automotive sector suggests, the large share ofUS ownership 
of Canadian firms, and the importance of the US market 
to Canadian firms in many sectors, means that the market 
mechanisms ofan integratedNorth American marketplace 
already work powerfully in this direction. Because there 
may be some tendency for standards to be set at a high 
level - for precautionary purposes - when initially 
introduced, and lowered as more data becomes available, 
some provision should be made for the possible lowering of 
standards, but only when genuinely “sound science” 
supports such an action. 

The second major issue facing Canada in the trade- 
environment complex concerns the circumstancesin which 
unilateral trade action to protect the environment should 
be allowed. “Never”is the instinctive response of a country 
whose citizens an.d corporations can readily recall the 
recent plethora of cases in which unilaterally imposed 
“green protectiornsm” (by groups and governments in 
much larger entities, such as the US and the European 
Community) has dlamaged Canada’s staple exports. It is 
also the ideological. and intellectual answer ofthose whose 
commitment to mu’ltilateralism is grounded in a calculation 
that a merely middle-power Canada is destined to lose to 
the unilateralism of the major powers, in a world in which 
relative national power rather than internationally-agreed 
rules prevails. 
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There are, however, sound logical reasons for 
environmental activists - particularly in major powers 
such as the United States - to look to unilaterally-imposed 
trade measures as an effective weapon in their arsenal. 
Because major powers often have unique scientific 
capabilities, they tend to be in the vanguard of discovering 
and reacting to global environmental threats, such as that 
to the stratospheric ozone layer. Waiting for an 
international consensus to develop before permittingaction 
would deprive the global community of: 

a) timely remedial action by a major player; 
b) a clear environmental activist to serve as a leader 

around which an international coalition can be assembled 
to address the problem; and 

c) an empirical basis on which to assess the bestresponse 
strategy to be adopted in an international agreement. 

Moreover, in the real world of international politics, the 
mere possibility or threat of environmentally-inspired 
unilateral trade measuresby the United States hasbrought 
otherwise overlooked environmental problems to the 
attention of governments and publics in the targeted 
jurisdictions, and led to accommodating, environmentally- 
friendly responses without unilateral measures actually 
being imposed. It may even be that the particularly open, 
participatory political systems of the United States and of 
European countries, where green parties are influential, 
might enable environmental concerns to have an 
appropriately large voice and weight that they would lack 
if held hostage to the consensus produced by a global 
common denominator, or by theleast open, least democratic, 
least participatory country in the international system. In 
this sense, the recent US-Mexican agreement to eliminate 
dolphin-unfriendly harvesting methods in the Mexican 
tuna industry - as much as the environmental provisions 
within and accompanying the North American Free Trade 
Agreement - is a product of the uniquely easy access of 
environmental groups to the US Congress. At the other 
end of the spectrum, the cumulative ecological devastation 
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caused by decades of communist rule in Eastern Europe 
stands as a grim reminder ofhow closed political systems 
systematically suppress ecological values. 

Within Canada itself, there has been at least one occasion 
upon which the Canadian government concluded it was 
necessary to act unilaterally, in defiance of an economically 
sound set of international law, to protect an endangered 
ecosystem of critical value both to Canada and the world.12 
In the Arctic Waters Pollution Prevention Act of 1970 
(AWPPA), the Canadian government withdrew from the 
compulsoryjurisdiction ofthe International Court ofJustice 
to impose standards unilaterally on vessel construction 
that, while non-discriminatory on paper, restricted 
primarily foreignvessels in practice. Despite the sustained 
opposition of the US, and an international legal regime 
created by maritime powers well before the pollution 
threats to the world’s oceans had become serious or known, 
Canada succeeded in having its unilateral actions 
subsequently endorsed by a strong majority of the world’s 
countries. They eventually served as the basis for a new 
international law of the sea, far more supportive of 
environmentalvalues that its predecessor. Those recalling 
the success of the AWPPA, and concerned about the 
diminishing fish istocks on Canada’s Grand Banks, might 
well conceive of circumstances in which the possibility, 
threat, or even use of unilateral action with trade 
implications, could serve the national and international 
interest again. And it is possible that foreign pressure, 
backed by unilatejral trade action directed against Canada, 
has brought some environmental benefits to Canada, even 
if at painful, short-term economic cost. 

Itmight, thus,beunwiseforCanadatodismissabsolutely 
the use of unilateral action with trade implications in 
defence of the environment, or to declare that the use of 
such measures has done only damage to Canada, or to 
assume that in a world of allowable unilateralism Canada 
is always destined to lose. At the same time, it is important 
to be clear about the particular set of circumstances that 
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were necessary for unilateralism to succeed in the AWPPA 
case: 

* there was a clear, scientifically compelling, and publicly 
visible danger to an ecosystem of critical value not only to 
Canada but to the global community as a whole; 

l unilateralism was resorted to only after the failure of 
repeated efforts to modify an obsolescent international 
regime by using the existing rules of the game; 

l an overwhelming number of the world’s countries, 
including those from the developingworld, were prepared 
to endorse the Canadian action; 

l the restrictions were limited; 
l the enforcement measures and the trade effects were 

light and indirect; and 
l the unilateral measures were applied within a 

territorial domain that did not lie within the jurisdiction 
of another sovereign state. 

If convoy-like internationalism remains preferable to 
consensus-creating unilateralism in all but the most 
desperate circumstances, how many ships should be 
required to join the convoy before it can legitimately set 
sail? The ideal of universalism is almost never attainable 
in a world of over 175 sovereign states. Holding to it would 
therefore give a veto to “dirty” or distracted countries, or 
those willing to hold the environmenthostage to unrelated 
political demands. Even that assumed exemplar of 
multilateralism, the GATT, has only 108 contracting 
parties, andinternational environmental agreements with 
trade measures often have far fewer. With 108 signatories, 
the 1973 Convention on InternationalTrade in Endangered 
Species ofWild Fauna and Flora (CITES), anditsrestrictive 
trade measures, has as equal a claim to represent broadly 
accepted international law as the GATI’ itself and is, thus, 
not open to challenge on thegrounds that it lacksminimum 
multilateral legitimacy. But over the past several decades 
Canada has seen fit to join the 33 member Montreal 
Protocol on ozone, the 5 member Polar Bear Convention, 
and the 4 member North Pacific Fur Seal Convention, and 
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thus endorse the international legitimacy of the trade 
measures they contain. With several decades of success in 
using very limited plurilateralism - in practice - to protect 
the environment, there is no reason for Canada to be 
trapped by the mythical world of broad multilateralism 
now. 

StrengtheningNationalDecision-Making Structures 

The need to translate these general approaches into detailed 
policies raises the question ofthe adequacy ofthe Canadian 
federal government’s decision-making structures and 
processes: can they integrate trade and environmental 
considerations in am appropriately balanced and effective 
way? Since the creation of a combined Department of 
External Affairs and International Trade in the early 
198Os, Canada has enjoyed a comparatively tight 
institutional link between its trade ministry and those 
organizations responsible for international development 
and international affairs. More recently, the onset of the 
CECD’s trade-environment work and the NAFTA 
negotiations has brought the trade and environment 
ministries into a much closer relationship with each other 
and with outside organizations. In 1991, the government 
formed an Interdepartmental Committee on Trade and 
the Environment, chaired by EAIT and involving seven 
departments, to help formulate its policies on these matters 
for the OECD.13 Canada’s OECD delegation maintains 
regular contact with interested ENGCs before and after 
the Canadian delegation attends meetings on trade and 
the environment in Paris. Representatives of 
environmental non-governmental organizations have been 
appointed to the government’s senior International Trade 
Advisory Committee UTAC), and to a majority of the 15 
Sectoral Advisory (Groups on InternationalTrade (SAGITs) 
advising the govlernment in the NAFTA negotiations. 
These individuals have had the opportunity to provide 
detailed comments on the draft NAFTA text. And other 
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environmentalists have also been brought into the NAFTA 
advisory process. 

Such changes, however, still generally involve the 
incremental addition of environmental representatives 
and concerns into bodies created, and still dominated by, 
the trade bureaucracy. Moreover, they lack, in some 
respects, the many institutional innovations that have 
brought trade and environmental representatives much 
closer together in the United States. There, too, a large 
inter-agency group on trade and the environment has 
flourished, with officials from dozens of organizations 
actively involved. Environmental representatives have 
been added to the NAFTA advisory committees as well. 
But, in addition, the United States Trade Representative 
(USTR) has equipped herself and her organization with a 
dedicated environmental advisory committee, created a 
full time Deputy Assistant Secretary for the Environment, 
added representatives of the US ENGO community as 
observers on the US delegation to the OECD, and personally 
consulted environmental groups an the NAFTA 
negotiations. At the same time, the Administrator of the 
Environmental Protection Agency has created his own 
trade policy advisory committee, despatched officials to 
work within the USTR’s office, and secured for the EPAthe 
joint lead, with the USTR, on the NAFTA standards 
negotiating group. Although much of the stimulus for 
these moves may have come from Congressional pressure, 
as the necessary’ price for securing an extension of 
negotiating authority for trade deals dear to 
administration’s heart, this politically-inspired process of 
integration has, on the whole, generated benefits for the 
US trade policy community and been received with goodwill. 

Many of these innovations warrant close scrutiny in 
regard to their potential applicability and value in the 
Canadian situation. In conducting this evaluation, 
however, it is important to note that the Canadian 
government is already notably more advanced in the 
integration of trade and environmental concerns at the 
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senior levels of government, as a consequence of the 
cabinet system and the current cabinet committee design. 
Moreover, both the current trade and environment 
ministers, in part through their participation in the work 
of the National R,ound Table on the Environment and the 
Economy, have had opportunities to become aware of the 
claims of each other, and of sustainable development, that 
their counterparts in the United States still lack. 

Institutionalizing the International Trade- 
Environment Regime 

In the larger task of building an international trade- 
environment regime that reflects Canadian interests and 
values, it is important to assess which ofthe many available 
international institutional forums are best equipped to 
deliver the preferred results. The inherited instinct of 
many Canadians is to rely, in the first instance, on the 
venerable multilateral organizations created in the 
immediate post world war two period - the United Nations 
and the GATT. Yet there are concerns about the ability of 
such traditional favourites, confined by charters based on 
the priorities and scientific knowledge of distant decades, 
to adapt to such new issues as the trade-environment 
relationship. In this instance, reliance on Canada’s 
instinctive internationalism should be avoided in favour of 
a systematic, competitive appraisal of the relevance of the 
many international institutions now available to define a 
modern trade-environment regime. 

In practice, thiat regime will be partially shaped by a 
North American Free Trade Agreement among Canada, 
the United States and Mexico.14 It is this triad that, like 
the European Community, is inventing and implementing 
operational trade-environment relationships that other, 
more broadly-multilateral institutions are still merely 
talking about. At a minimum, NAFTA offers a fast start 
up and field trial for new trade-environment practices. 
Because it embraces two of the world’s largest trading 
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powers and one of its most environmentally open political 
systems, NAF’rA could provide a rich laboratory, likely to 
generate a regime encompassing many of the relevant 
issues (and one with political impact as well as intellectual 
influence on the world beyond). And because it includes a 
developing country whose political leaders have cast off 
the sterile rhetoric of the North-South confrontation of the 
197Os, it is likely to incorporate the concerns of poorer 
countries in a meaningful and productive way. So, despite 
the current unpopularity of NAFTA in Canada, few are 
arguing, as they did in the Canada-US Free Trade debate 
of 1988, that Canada should abandon NAFTA and rely 
instead on the more multilateral GA’M! system to deliver 
a new trade-environment regime. 

Given its centrality, it is important that the trade- 
environment model NAFTA sets be an appropriate and 
forward-looking one. The proper referent for evaluating 
NAFTAis, thus, not how much more it has taken account 
of, or done “for”, the environment than the Canada-US 
Free Trade Agreement which preceded it. Rather it is the 
extent to which NAFTA’s integrated trade-environment 
regime realizes the ideals of sustainable development. At 
a minimum, a prospective NAFTA agreement should be 
reviewed by Canadians against all of the core principles of 
sustainable development articulated in the Brundtland 
Report15 (and whether it makes substantial progress in 
meeting them) and not just the current list of demands of 
environmental groups in Canada or the United States. 

Such a review would look in the first instance for the 
inclusion of the term “sustainable development” in the 
preamble of the treaty, as a way of injecting the general 
principle into the spirit of the treaty. Although the 
preamble does not contain legally binding commitments, 
it is a very important aid in the interpretation of the 
language contained in the treaty. There is a developing 
principle in international law that, although Courts may 
look to the intention of the parties as manifested by the 
words used, they will also examine the history and purpose 
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of the treaty as evidenced by the preamble.16 
Asecond area ofattention is NAFTA’s dispute settlement 

mechanism. US negotiators for a NAFTA have been 
instructed by thei.r Administration to develop “dispute 
settlement mechanisms that are sensitive to environmental 
programs and values”.17 

In the spirit of more open, transparent, balanced and 
informed decision-making, a NAFTA dispute settlement 
mechanism could usefully make provision for some form of 
public participation in panel hearings. Standing might be 
granted to those individuals and communities whose 
environment or resource base would be affected by the 
Panel’s decision.“’ Moreover, NAFI’A could require that, 
in cases with environmental dimensions, its dispute 
resolution panels contain individuals with environmental 
expertise. Ideally, these individuals would be appointed 
not only at the discretion of the country which calculates 
that environmental considerations will work in its favour, 
but on a more automatic and collective basis. 

Finally, NAFTA4 panels could strengthen their capacity 
in regard to the scientific evidence which arises in 
environmental ,and conservation disputes - both by 
establishinganewenvironment-specificdispute settlement 
mechanism for NAFTA and by employing the capacity of 
the IJC and the other joint environmental organizations 
operating on the US northern and southern borders. 

A second international institution that has received 
considerable attention in the trade-environment debate 
has been the GATT. At their London Summit in July 1991, 
the leaders of the world’s seven major industrial 
democracies and the European Community declared that 
they would “look to the General Agreement on Tariffs and 
Trade (GATT) to define how trade measures can properly 
be used for environmental purposes.“1g More recently, 
Prime Minister Mulroney has declared that “once the 
current Uruguay Round of global trade negotiations is 
complete, Canada will support a further round of 
negotiations in which environment will be a focal point.“20 
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This apparent choice ofthe GA’ITcoincides with a Canadian 
instinct to see that body as the centrepiece of amultilateral 
trade system that has successfully defended Canada and 
the world against the ever potent forces of protectionism, 
including those cloaked in environmental garb. From an 
entirely trade and economic perspective, the GATT is, 
indeed, a significant theoretical and sound practical success. 
From the standpoint of sustainable development, it has 
the advantage that developing countries are included in 
an important way among its 108 members. Unlike most 
International Environmental Agreements (IEAs) it also 
has a proven dispute settlement capacity, having dealt 
with 207 cases and rendered 86 rulings from 1948 to 1989. 
But as an institution likely to integrate environmental 
concerns into its trade raison d’etre, and to do so in a way 
that accords the environment equal value, it has several 
disadvantages 

In the international community the GATT co-exists with 
127 IEAs which, on the whole, have a strong claim to 
constitute legitimate international law. Of the 17 IEAs 
with trade provisions, 3 were freely concluded among 
countries before the GATT came into existence. Some 
IEAs, notably CITES, have asmany participatingcountries 
as the GATT. And, whereas international environmental 
agreements are duly authorizedintergovernmental treaties 
or conventions, after the deliberate rejection of the 
InternationalTradeOrganizationitwasinitiallyconceived 
to be, the GATT remains an historic half measure 
representing “an essentially contractual relationship 
without full international status.‘-l 

Within the GATT itself, there are few openings for 
environmental considerations to enter or flourish. After 
45 years, the term “environment” is still entirely absent 
from its Articles of Agreement, which enshrine economic 
values according to a calculus in which environmental 
costs are largely dismissed as externalities. It thus reflects 
the political priorities and state of scientific knowledge of 
1947 rather than 1992. Although environmental concerns 
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were forced upon it in the early 1970s and resulted in the 
creation of a Group on Environmental Measures and 
International Trade in that year, the GATT succeeded in 
strangling this nascent environmental intrusion at birth. 
A second attemplt at environmental start-up in late 1990 
was similarly resisted, resulting in more delay and a work 
program for the l99Os restricted to terms of reference two 
decades old. 

As an international organization, required to respond 
rapidly to new priorities, the GATT suffers from extremely 
weak ministerial management and political oversight, 
even with the creation ofaTrade Policy Review Mechanism 
in 1990. As a trade organization, it has no provision for 
including ministers of the environment or their officials in 
its regular work. Nor does it have particularly strong 
environmental expertise within its secretariat. 

Moreover the GATT’s performance to date in dispute 
settlement seems to suggest that it cannot easily 
incorporate environmental concerns. Its critics complain 
that “of the seven GATT panel reports involving an 
interpretation of Article XX where measures were taken 
on environmentalgrounds, not one ofthem clearly survived” 
the highly restrictive conditions the GATTimposes on any 
exceptions to its entirely economic disciplines.22 Such 
criticism must, of course, be tempered by a recognition of 
the tendency of injured states to take to the GATT’s 
dispute resolution processes primarily those cases where 
a thin veneer of environmental public relations has been 
used to cloak a hard core of classic protectionist intent. 

Far more serious has been GATT’s failure thus far to 
serve as an effective forum for introducing sustainable 
development considerations into the debate on agricultural 
trade subsidies, and temper them on these grounds alone. 
The GATT h as similarly been slow to define and authorize 
an allowable set of national subsidies to facilitate the 
development alnd introduction of environmentally 
supportive products and processes.23 Nor has it given 
priority to the elimination of tariff and non-tariff barriers 
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on such items and thus created a stimulus for their 
international dissemination. The GATT’s basic decision 
that such issues would be taken up after, rather than as 
part of, the Uruguay Round may have been appropriate 
when that Round was headed for completion in 1990. 
However by mid-1992, with no clear end to the Round in 
sight, the costs of delay have mounted considerably. 

Taken together, these features of the GATT suggest: 
l First, that as currently constituted, it should not be 

the primary forum for defining or developing the new 
integrated trade-environment regime. As the home playing 
field of the trade policy community, devoid of high level 
political management and ecological sensitivity or 
expertise, it has neither the will nor the capacity to handle 
such a transcendent integrative task. 

l Second, the GATT should give priority to the tasks for 
which is institutionally well suited but has not dealt with 
well to date, and which are important for promoting 
sustainable development on aglobal basis. These omissions 
include: disciplining those agricultural subsidies which 
have the most destructive effect on the environment; 
defining allowable subsidies for environmentally- 
supportive products and processes; and reducing tariff 
and non-tariff barriers to them. 

+ Third, there is no pressing need at present to amend 
the GATT’s Articles of Agreements to better incorporate 
environmental concerns. Despite the concerns of GATT’s 
critics, there is at present a tolerable state of “peaceful 
coexistence” between the GATT and the IEAs. Although 
the latter contain provisions that are - on the face of it - 
GATT-illegal, the GATT has thus far not moved, or been 
forced to declare them so, and has confined its acts of “anti- 
environmental”commission to cases where the protectionist 
rather than ecological character of national actions 
prevailed. In cases such as the threat to the stratospheric 
ozone layer or the trade in hazardous waste, where there 
has been a clear and present environmental danger and 
where the environmental response has been undertaken 
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by multilateral -rather than unilateral action, the GATT 
has thus far offered no challenge or constraint. This is not 
merely because the GATT, or aggrieved parties who might 
complain to it, have simply been slow off the mark. Rather 
it is because the GATT has been able to co-exist easily for 
most ofits life with other, restrictive, discriminatory, less- 
than-fully-multilateral trade regimes when and where the 
threat was equally clear. 24 Thus the GATT could well be 
left alone for at least a while longer to impose its disciplines 
in its home field of normal, non-threatening trade, to sense 
where values not encoded in its articles have overriding 
claims, and to interpret its rules in ways that reflect this 
political reality. While this might make for some tortuous 
legal reasoning in potential cases in the future, it seems 
like a manageable price to pay. Moreover, such a pause 
would provide time to assess more adequately which 
trade-related measures within the recent generation of 
IEAs effectively accomplish their environmental objectives, 
and do so at a sensible economic price. 

l Fourth, as part of this regime of“peacefu1 co-existence”, 
those applying trade law on the one hand and those 
devising and implementing IEA’s on the other, should 
make a particular effort to respect the sacred core of the 
others’concerns and thereby avoidunnecessary collisions.25 
Environmental negotiators and regulators should look for 
ways in which trade measures can be encoded and applied 
in a way that respects the GATT principles, as Sweden did 
in applying the trade provisions of the Montreal Protocol 
on a non-discriminatory basis. And trade negotiators can 
examine how the GAIT’s existingprinciples can be applied 
in practice on a broader andlessrigid basis when legitimate 
environmental values are at stake. 

In looking for a forum where a higher level trade- 
environment regime could be devised, the OECD offers 
several strong advantages: 

l it has regular ministerial supervision, and thus the 
flexibility to adapt to new issue areas and priorities on the 
international agenda; 
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l it involves economic and environmental interests and 
expertise on a regular basis from the ministerial level on 
down; 

l it has expertise on environmental matters within its 
secretariat; and 

l it has a respectable historical record, notably through 
pioneering the “polluter pays principle”, of successfully 
injecting environmental concerns into the international 
economic system. 

At first glance the OECD may appear to be merely a 
closed rich-persons club. But it does have some expansive 
features on which to build. It includes, as members, 
countries from most global regions, and certainly all those 
at the forefront of world trade. It has long made provision 
for representatives of both the business and labour 
communities to participate in its work. It could extend this 
record ofbroader representation by conductingits work on 
trade and the environment in closer co-operation with that 
of the United Nations Conference on Trade and 
Development (UNCTAD), where the developing countries 
dominate.% Greater openness in decision-making, and 
increased environmental expertise, could result from 
expanding the role which environmental non-governmental 
organizations play in the OECD’s work - perhaps in a way 
that parallels the participation of business and labour. 
While there are some real costs to having all countries 
follow the United States’ example and include ENGO 
representatives as observers within their national 
delegations in the OECD’s trade-environment work, the 
benefits the United States has secured from doing this 
warrant an exploration of similar action by other major 
countries. 

The work of the OECD in forging the new trade- 
environment regime will require guidance from political 
leaders,andultimatelyfromheadsofstateandgovernment 
who, alone, are responsible for ensuring that trade and 
environment concerns are integrated, and appropriately 
balanced, in their national governments. It is only these 
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heads who can redress the inherited imbalance between 
old and strong trade ministries and the less-established 
environment ministries, and declare that the claims of 
environmental preservation must become stronger and 
more integrated in mutually supportive ways with those of 
economic growth. 

The annual summit of the seven major industrial 
democracies and the European Community provides an 
appropriate forum for exercising such collective leadership 
in the trade-environment area. Its members command a 
strong majority of the relevant capabilities of the global 
community in tlhe economic domain, and a plurality of 
most in the environmental field. Because it has only eight 
members, all of like political and economic composition 
and all represented by heads of government or state, its 
prospects of reaching timely agreement are much better 
than those of larger, more diverse, and more 
bureaucratically-managedbodies. Andbecausetheunited 
States represents a minority of the G-7’s capabilities, the 
regimes the G-7 generates are likely to be an effective 
control, rather than a mere collective legitimation, of 
American unilat,eralism in this domain. 

The breadth ofthe G-7’s trade-environment agenda, and 
the direction it has provided in presenting a reconciliation, 
suggests it is a productive forum for giving high level 
guidance in shaping the new trade-environment regime.” 
Moreover Canada’s membership as a principal in the 
summit and all its related G-7 bodies, and its record of 
leadership on environmental issues within them, make 
the G-7 a particularly good forum within which Canadian 
interests can be pursued. In order to realize the full 
potential of this forum, however, it would be desirable to 
institutionalize the recently-initiated meetings of G-7 
environment ministers, and to tie their work more closely 
to that of their colleagues in trade ministries, and to that 
of the heads themselves.28 
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Introduction 

As environmental issues have taken on a greater 
importance in the minds of the public and politicians 
during the past half decade, there has been increasing 
interest in the relationship between environmental 
protection and international trade. At the international 
level, in particular, there is now widespread concern about 
the various ways in which the environmental initiatives of 
states, acting both unilaterally and multilaterally, may 
restrict or distort exports and imports. 

Reciprocally, given the increasing importance of 
environmental issues, there is renewed attention to the 
many ways trade policies affect the environment and, 
more broadly, the prospects for sustainable development. 
In light of the importance of trade to the Canadian and 
global economies and ecosystems, it is crucial that Canadian 
policy-makers, exporters, environmental groups, and other 
stakeholders understand more clearly the multifaceted 
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relationship between trade and environmental policies and 
practices, nationally and internationally. An enhanced 
understanding is particularly important at a time when Canada 
and other governments move to implement and build upon the 
results of the United Nations Conference on the Environment 
and Development held in Brazil in June 1992. 

This chapter provides a factual, descriptive overview of 
this important ancl timely international issue. It provides 
basic information on the central issues facing Canada in 
the complex relationship between trade and the 
environment, withlin the broader context of concerns about 
competitiveness and sustainable development. It is by no 
means comprehensive, but is intended to begin an open, 
ongoing dialogue on a rapidly evolving issue. 

The first section reviews, in general terms, the major 
relationships between trade and environmental policies 
andpractices, and the dominanttrade-environmentissues 
on the current international agenda. 

The second secltion examines the challenges Canada’s 
major export-oriented industries face from a growing 
environmental awareness abroad and at home, and the 
threats and opportunities this presents. 

The thirdsection exploreshow tradeand the environment 
have come together under the Canada-United States Free 
Trade Agreement, and how they seem likely to be treated 
under an expanded arrangement with Mexico. 

The fourth section reviews theexperience ofthe European 
Community in relating trade and environment concerns 
and the implications for Canadian exporters to the 
European market. 

Finally, the fifth section addresses the relationship 
between trade and the environment within the major 
multilateral institutions and plurilateral forums: the 
Organization for Economic Co-operation and Development 
(OECD); the General Agreement on Tariffs and Trade 
(GATT); the Group of Seven major industrial democracies 
and the European Community; and the United Nations 
System. 
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The Trade-Environment Relationship 

The Impact of Environmental Protection on Trade 
National Measures 
Unilateral regulation is the most common way national 
governments implement their policies for protecting the 
environment; regulations may affect trade directly, as in 
the case of environmentally inspired or linked import or 
export bans. They may also have indirect effects on 
international competition by increasing or imposing costs, 
erecting border measures, or by setting product or even 
process standards that have differential effects. 

Environmental regulations can cause trade distortions 
by varying the costs of compliance which may alter the 
relative competitiveness of industries and firms in 
international trade. Regulations may also be “moving 
targets”- as soon as they are met by industry, costly new 
standards are imposed by governments which can further 
jeopardize a firm’s international competitiveness. 

Competitiveness is also affected by the use of economic 
instruments in implementing environmental policies: tax 
rebates, deposit refund systems or marketable permits 
may, in effect if not in intent, reduce the access of foreign 
producers to the national market. The growing use of 
product labelling to indicate the environmental quality of 
goods also has the potential to affect trade; some countries 
might distort the otherwise valuable activity of developing 
standards for “environmentally friendly” products in order 
to create non-tariff barriers that favour domestic products 
over competingimportedproducts. Labellingregimes also 
have the potential to influence consumption patterns, 
thereby affecting trade, as consumers become more 
environmentally conscious and show a preference for 
perceived “environmentally friendly” products - whether 
imported or domestically produced. Moreover, eco-labelling 
may impose product testing or certification requirements 
that are costly for foreign firms to meet, especially because 
global competition limits the extent to which these cost 
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increases can be passed on to the consumer. 
This concern for a country’s relative international 

competitiveness takes on new dimensions when applied to 
the North-South tradingrelationship. In the industrialized 
world, environmental protection has emerged as an issue 
requiring immediate attention. It comes with associated 
costs, as industry has to meet air, water, and waste 
regulations, safety and health regulations, and other 
environmentally related requirements imposed by law. 
Over time, these higher costs can, affect Northern 
competitiveness uis-his comparable industries in 
developing countries. 

At present, industries in developing countries are often 
seen as having an unfair advantage in international trade, 
due to the lower and less costly national environmental 
standards they must meet. There is concern in the North 
at the prospect oflosingboth export and domestic markets. 
This concern limits the ability of companies to pass on 
fully the increased costs of meeting environmental 
requirements. It also leads Northern industry to press for 
the implementation of a “level playing field” in 
environmental matters. 

The current debate surrounding the proposed free trade 
deal joining Cana.da and the United States with Mexico 
has highlighted the potential threat from so-called 
“pollution havens”, where lax standards in environmental 
protection, health and safety, and labour in developing 
countries lure new investment from jurisdictions with 
stricter standards, and provide a cheaper export platform 
from which to compete with producers who remain in the 
higher-standards and cost locales. 

On the other side of the North-South divide, many 
developing countries are concerned that environmental, 
health, and cons8ervation restrictions in the developed 
world will be used to restrict exports to these lucrative 
markets. From their perspective, thefimdamental question 
is whether the industrialized countries should impose the 
same standards on imports from developing countries as 
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on their domestic products and processes. Developing 
countries argue that, in so doing, the North is merely 
imposing its own ecological preferences on other countries, 
using trade restrictions and conditions as prerequisites for 
market access. 

Among the unilateral measures taken by states, product 
bans at the border are perhaps the most onerous of all 
trade restrictions. Such bans, usually imposed in the 
name of environmental protection or conservation, are 
often the result ofconsumer or industry pressures. Product 
bans have affected Canadian industry in the past and 
continue to threaten it. For example, in the early 198Os, 
the East Coast commercial sealing industry was shut 
down as the result of a ban on the importation of sealskin, 
which wasimposedby the European Parliament in response 
to consumer pressure (manifested in an attempted boycott 
of seal products from Canada) and strong lobbying efforts 
by environmentalists and others. And in 1989, the US 
imposed a ban on the importation of asbestos that led to 
huge cutbacks in the Canadian asbestos industry.l 

More recently, the US banned imports of tuna from 
Mexico because the tuna-harvesting methods used by 
Mexican fishermen killed more dolphins than the level 
permitted in US domestic legislation. US beef producers 
have called for restrictions on imports of meat from Brazil 
on the grounds that Brazilian producers encourage 
destruction of tropical forests. Some OECD countries 
require that, before accepting tropical timber exports from 
developingcountries,propertropicalforestrymanagement 
schemes be evident in those countries. Furthermore, 
tropical timber exporters worry about the effects of a 
continuing ban, created as the result of pressure by 
environmental groups, on the use of tropical timber in a 
numberofEuropeanmunicipalities. Developingcountries 
fear that such restrictions will soon become national policy 
for countries with strong domestic NGO lobbies and public 
opinion campaigns. A ban without some form of 
compensation could be devastating for those Southeast 
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Asian countries whose economies depend heavily on the 
export of timber. 

A wider concern among industries in Canada is that the 
lack ofinternationally agreed standards, and the presence 
ofinconsistent national standards among trading nations, 
will impede freer trade. There is also concern that, when 
standards are set, there is a lack of consistency in calculating 
acceptable levels of risk to the environment. 

With the development of technology, very low levels of 
materials can be detected in the environment. In some 
cases, there may be an accepted “safe threshold” below 
which these subst,ances are deemed to be of no harm to the 
environment -in which case, there is no benefit to setting 
regulations below the threshold. Other substances may 
harm the environment at any concentration, and a specified 
increase in concentration will cause a corresponding degree 
ofharm, regardless of the ambient pollution level. In these 
cases, benefits from an additional level of pollution 
abatement are equal at all pollution levels. 

There are additional problems concerning the scientific 
and other evidence on which countries should rely when 
making these calculations. The scientific basis of an action 
affecting trade was at issue in the EC-US beef hormone 
controversy. The issue of the legitimacy of standards, 
based on non-scientific (generally social) considerations 
with respect to health and sanitary measures, has also 
surfaced in the Uruguay Round of multilateral trade 
negotiations. 

Unilateral actions are very difficult to address by the 
foreign countries (adversely affected. All states claim the 
sovereign right to regulate their own affairs, including 
promulgating regulations to protect the environment as 
they see fit and as local conditions warrant. When the 
domestic regulations of one country impede the free flow of 
goods, the GATT is ill-equipped to intervene because of its 
principles of consistency and national treatment, which, 
in effect, state that as long as a country adopts rules that 
apply equally to d.omestic and foreign products, they are 
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GATT-legal. Moreover, there is no explicit mechanism in 
the GATT to address environmental non-tariff barriers. 

While the 1979 Standards Code deals with the issue of 
environmental standards, it has not been applied to 
disputes involving the environment and, in any event, 
containsahostofsubstantiveandproceduralshortcomings. 
Furthermore, the Standards Code cannot be appliedunless 
the complainant chooses to bring the dispute under the 
Code. In many instances, a party will choose instead to 
submit the complaint to the GATT. 

International Agreements 
Given the regional and global dimensions of many 
environmental problems, there is an increasing trend 
toward the direct harmonization of approaches to 
environmental protection, through the negotiation of 
international agreements.2 One reason to include trade 
provisions in environmental agreements is to address the 
“free-rider” problem: countries that are not parties to an 
Agreement benefit from the actions of others, while not 
incurring the costs of any obligations. 

The multilateral agreement with the most far-reaching 
trade provisions is the Montreal Protocol on Substances 
that Deplete the Ozone Layer. The Montreal Protocol, first 
negotiatedin 1987 andextensivelyrevisedin 1990,controls 
the production and %onsumption” of chlorofluorocarbons 
(CFCs) and other ozone-depleting substances. It relies 
extensively on trade instruments to impose and facilitate 
compliance. Article 4 of the Protocol controls trade with 
countries not party to the Protocol. Paragraph 1 ofArticle 
4 requires parties to ban both the import and export from 
non-party countries of CFCs and other substances covered 
by the Protocol. Paragraphs 3 and 4 of Article 4 threaten 
future trade restrictions on products containing, or products 
made using, the controlled chemicals. These provisions 
could very well be inconsistent with the GATT principles 
of national treatment and most-favoured nation status. 

The provisions of Article 4 apparently were examined in 
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Montreal by the negotiators in respect of their consistency 
with the GA!I’T.3 The negotiators examined the preamble 
of GATT Article Xx and concluded that the Montreal 
Protocol’sArticle4mettherequirementsbecauseconditions 
in countries not party to the Protocol were, in fact, different 
from those countries who were party to it, all of whom had 
undertaken significant obligations extending over many 
years. 

However, even ifArticle 4 of the Montreal Protocol meets 
the two tests foun d in the preamble to Article XX (that the 
measures do not result in arbitrary or unjustifiable 
discrimination ;between countries where the same 
conditions prevail and that the measures do not represent 
a disguised restriction on international trade), it must still 
comply with one of the specific exceptions found in GATT 
Article XX, sections (a) to 0’). It is most likely to be 
defended under (b), which allows countries to be exempted 
from their GATT obligations if measures are necessary to 
protect human, animal or plant life or health. However, 
the term “necessary” has been strictly interpreted by the 
GATT panels to mean that there is no other GA’IT- 
consistent method, of implementing the policy. It appears 
that, in the case of the Montreal Protocol, the policy of 
protection of the o:zone can be implemented in a way that 
does not conflict with the most favoured-nation principle. 

Whether or not the trade-related provisions of the 
Montreal Protocol turn out to be inconsistent with the 
GATT, they appear useful in addressing the free-rider 
problem. They may thus encourage inclusion of similar 
trade measures in other environmental agreements - as in 
the framework convention on Climate Change (“global 
warming”) of June 1992. 

A second recent multilateral agreement with important 
trade provisions is the 1989 Base1 Convention on the 
Transboundary Movement of Hazardous Waste. Its aim is 
to minimize the transboundary movement of hazardous 
and other wastes; jit contains explicit import and export 
restrictions by requiring countries to trade in waste only 
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with other parties to the Agreement, or with countries 
with whom a bilateral treaty consistent with the Base1 
Convention hasbeen concluded. Its effect on trade patterns 
is potentially even more far-reaching, as a result of onerous 
and expensive administrative regimes that will be set in 
place in domestic implementing legislation that requires 
monitoringofthe transport ofhazardous materials. Those 
provisions require prior written notification and consent 
to the transboundary movement of waste material, detailed 
information, and heavy insurance. Moreover, hazardous 
waste must be transported by a hazardous-waste carrier, 
a requirement that increases transportation costs 
considerably. 

The requirements of the Base1 Convention are of 
particular concern to industries, such as steel, that are 
involvedin substantial recycling. In Canada, the definition 
of‘hazardous waste”in the Base1 Convention implementing 
legislation was vague enough to include recyclables such 
as scrap steel and other metals. The stringent requirements 
and procedures of the Base1 Convention could potentially 
render the costs of compliance so onerous that many firms 
would be squeezed out of the market or encouraged to 
relocate to the US, where recyclable feedstock is available 
without the problems and expenses created at the border. 
The Canadian government has since consulted industry in 
an attempt to define “hazardous waste”more clearly in its 
regulations. One alternative is to have recycling and 
waste governed by an international agreement other than 
the Base1 Convention; the OECD is currently examining 
the development of an international agreement on 
recycling. Managing waste efficiently, regardless of the 
presence of borders, is the ultimate goal. 

A third international agreement that contains trade 
measures is the Convention on International Trade in 
Endangered Species of Wild Fauna and Flora (CITES). 
Article VIII, which requires that countries that are party 
to CITES enforce the provisions of the convention and not 
engage in trade in species prohibited by the agreement. 
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CITES uses such trade sanctions as ameansofenforcement. 
However, its enforcement provisions are not as rigorous as 
those of the Montreal Protocol. Signatories can exempt 
themselves from provisions with regard to a particular 
species if they indicate a reservation at the time of signing. 
The Convention does, however, restricttradein endangered 
species that may exist outside the borders of a signatory 
country, thus extending its impact to include nations that 
are not signatories to the agreement. 

International agreementsinspiredby the environmental 
policies of Northern states may be perceived by the 
developing world as co-ordinated actions against the South. 
The Montreal Protocol and international action on global 
warming, which might also impose trade sanctions as a 
means of enforcement to induce compliance, concern the 
developing world; it fears that such measures will curtail 
ambitious schemes for the industrial expansion and 
production of elec:tricity. Some Southern states also fear 
that a proposed international forestry convention might 
affect the ability of developing countries to utilize their 
tropical timber resources. 

Whetherornot trade sanctionsimposedbyinternational 
agreementsviolate theprincipleof“most-favourednation”, 
developing countries argue for additional resources and 
technology to assist them in making the transition from 
fossil fuels, preserving biodiversity, and reforesting large 
areas of the tropics. Long-term sustainable development 
couldwellrequiriefar-reachingchangesinordertoproduce 
trade flows that are more equitable and better synchronized 
to environmental imperatives. 

How should Ganada respond to the increasing trend to 
environmental iawareness and legislation in Canada’s 
traditional export markets, and to the inclusion of trade 
provisions in international environmental agreements? 

One approach is to use existing international trade law, 
enshrined in the GATT, to combat unilateral and 
discriminatory trade-distorting outcroppings of the new 
environmental activism. 
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A second is to revise international trade law to better 
absorb the new environmental concerns, while demanding 
that the trade-related means used to protect the 
environment be strictly proportional to legitimate ends, 
impede industry as little as possible, and depart as little as 
possible from tried and true trade law principles. 

A third approach is to relax obsolescent concepts of 
national sovereignty and trading rules designed almost a 
half-century ago and adapt to those new environmental 
standards that are not merely a modern cloak for the old 
protectionism. In this regard, the Canadian government 
would have to bear in mind that, in the private sector, 
there might be trade-offs: while environmental protection 
measures might be a threat to one sector or firm, others 
might well seize the opportunity to develop more 
environmentally friendly products and processes and seize 
new markets as a result. Indeed, those businesses and 
sectors able and willing to surpass minimum public policy 
requirements could well benefit, by not constantly having 
to replace technologies in order to meet new and ever- 
higher standards, both at home and abroad. 

The Impact of Trade on the Environment and 
Sustainable Development 
A willingness to rethink the sanctity of the existing 
international trade system involves recognizing the 
damaging impact it has had on the global environment. In 
general, trade liberalization has an important, positive 
role in fostering efficiency and wealth, and, thus, in 
promoting such environmental values as lower natural 
resource inputs per-unit of output and the availability of 
funds for remedial cleanup, technological development, 
and other ecological purposes.4 But the existing, inherited 
trade regime suffers from derogations from this liberal 
ideal and from other distortions and omissions that produce 
substantial environmental damage. 

The negative effects oftrade policies on the environment 
stem largely from the overall failure of prices and markets 
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to account fully for environmentalvalues and the resulting 
environmentall,y adverse patterns of production, 
unsustainable exploitation ofnatural resources, and trade 
in polluting or hazardous products. 

Global patterns of production are also distorted more 
directly through the use of certain tariff and non-tariff 
barriers to trade, when government intervention on behalf 
of domestic exporters and importers distorts the market in 
ways that actively encourage unsustainable development.5 
For example, in the forestry sector, Japan haslongfavoured 
the importation o:f raw logs and penalized the importation 
offinished products. Because of export embargoes by some 
suppliers and the increasing use of bans on the export of 
raw logs by some US states, including Oregon and 
Washington, countries such as Japan are turning to 
Malaysia and exploring the possibility of developing new 
sources of raw logs in such places as the Amazon.” 

One major impact comes from the use of subsidies that 
encourage unsustainable patterns ofresource exploitation 
and impose direct physical damage on surrounding 
ecosystems. In the energy sector, for example, it has been 
estimated that the US spends more than $40 billion a year 
on subsidies for conventional sources of energy, including 
fossil fuels, while countries such as Germany, China, and 
India provide heavy subsidies for coa1.l 

The environmental effects oftrade practices are perhaps 
most hotly debated in the agricultural sector, which is 
heavily subsidized in North America, Western Europe, 
and Japan, to prlotect domestic supply and agricultural 
incomes. These subsidies are generally tied to production 
or even acreage under cultivation. Subsidization leads to 
the growth of agricultural output and places a premium on 
production rather than on the environmentally sustainable 
management of resources. In some cases, agricultural 
production exceeds the long-term carrying capacity of the 
environment. Subsidizationcommonlyencouragesfarmers 
to cultivateeventhemostmarginallandandmake excessive 
use of pesticides and fertilizers. Subsidization also 
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encourages the clearing of forests, which can lead to soil 
erosion. One Canadian study suggested that Canadian 
farmers lost more than $1 billion in 1980 from reduced 
production due to soil erosion. 8 

Western countries’ subsidies to domestic producers not 
only affect domestic environments, they generate trading 
patterns that encourage unsustainable practices around 
the world. Subsidies encourage patterns of production 
that do not reflect the natural endowments of countries, by 
making developing countries’ exports uncompetitive with 
the highly subsidized exports of rich countries. 

In its 1987 report, Our Common Future, the World 
Commission on the Environment and Development 
characterized the use of non-renewable raw materials to 
earn foreign exchange as the main link between trade and 
sustainable development.g The economies of many 
developing countries depend heavily on export earnings 
and, increasingly, their governments are placing their 
hopes for prosperity on export-led growth. The export of 
natural resources remains a large factor in the economies 
of many countries, especially those of the least developed 
nations. The expansion of export markets and GNP in 
developing countries is often achieved at the price of 
ecological degradation, leading to the long-term erosion of 
their natural wealth and infrastructure.1° 

In the 198Os, the situation was exacerbated because 
deteriorating terms oftrade, rising debt-service obligations, 
stagnatingflowsofaid,growingprotectionismin Northern 
industrialized economies, and other factors all resulted in 
severe external payments problems for developing 
countries. As economic conditions worsened, debt 
pressuresmounted and Southern planners tended to ignore 
environmental planning and conservation. The urgent 
need to increase financial flows to supply foreign exchange 
to service debt repayments completed the cycle of economic 
necessity leading to environmental degradation. When 
natural resource exports were used predominantly to 
meet the financial requirements of industrialized country 
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creditors, the problem was heightened. An over- 
exploitation of resources for export encouraged 
unsustainable development policies; for example, the 
substitution of export crops for traditional food-crops on 
good agricultural land forced subsistence farmers onto 
more marginal lands.ll 

Another concern of developing and other resource-based 
countries is the use of trade barriers to reduce market 
access to the North for processed, higher value-added 
Southern exports. This can lead to over-exploitation of 
primary commodities for export by developing countries. 
Industrialized countries seek to import resources at the 
earliest stage of processing, in order to add value in their 
processing industries. Tariffs that are escalated as the 
level of processing increases contribute, with other factors, 
to a trading system structured to encourage the cycle of 
resource exploitation. Many Northern countries feel they 
have to protect their own domestic processing industries 
against manufactured exports from LDCs, where some 
industries are more competitive. Some developingcountries 
respond by restricting exports of unprocessed resources or 
by making the resources available to domestic processing 
industries at less, than the export or world price. These 
practices can result in the suppression of resource prices 
at levels below thleir long-term value, and also lead to an 
over-exploitation of the resource base. 

While, in the p,ast ten years, there has been less use of 
tariff barriers by the countries of the North seeking to 
obtain Southern resources at the earliest stage ofprocessing, 
protection is maintained in some cases through the use of 
quotas.12 

The tradition ofNorthern protectionism, contributing to 
an unsustainable over-use of the natural resource base in 
developing countries, has promoted increased volumes of 
commodity exports. These trade distortions beg the 
fundamental question ofwhether the prices in the market 
reflect the true long-term costs of natural resources, 
including resourice depletion and environmental impact. 

280 



Sustaining Canada’s Prosperity 

The cycle of over-exploitation of the resource base, 
increasing supply, and decline in the value ofcommodities, 
led the World Commission to point out that developing 
countries are turning the terms of trade against themselves, 
earning less while exporting more.13 This form of 
protectionism has also had the effect of discouraging 
diversification, whichwouldmovefromtraditionalresource 
exports towards a viable manufacturing industry that 
could generate wealth and contribute to the alleviation of 
both poverty and ecological stress.14 

The Experience of Canadian Industry 

At every point, the multiple links between trade and the 
environment affect Canada, and the competitiveness of 
Canadian industry, in an immediate and important way. 
Provincial efforts to encourage the reuse of beverage 
containers have led to threats of trade retaliation from 
abroad.15 Canadian exports of seal and forest products to 
Europe, and a host of resource products to the United 
States, have been affected by a wave of “green 
protectionism” in those jurisdictions. The burden of 
maintaining subsidies for agriculture and energy is 
imposing ever-heavier burdens on the federal government’s 
treasury and on the national ecology. 

The export, by developing countries, of larger volumes of 
resources at low prices threatens Canada’s resource 
industries in their traditional markets while degrading 
the global environment everywhere. Canada itself suffers 
from the legacy of past decisions to exploit its natural 
resourcesin unsustainable ways in order to capture export 
markets and their short-term economic reward.16 

Thus, Canada has every reason to become a leader in the 
international effort to manage trade-environment links in 
ways that respect the legitimate claims of both interests. 
But any effort to define an appropriate national policy as 
the foundation for an international leadership role, must 
begin with a full recognition of the vital importance to the 
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Canadian economy of trade, and an open, rules-based 
trade system; it must also acknowledge that environmental 
considerations offer both threats and opportunities for the 
major sectors involved in Canada’s international trade. 

Environmenta2l Challenges and Opportunities for 
Canadian Industry 
An open global trading system is more important to Canada 
than to virtually any other industrialized nation because 
Canada’s economy is so highly dependantfor its well-being 
on exports. In 19:79, Canada was the tenth-largest exporter 
and importer of merchandise items in the world. In 1988, 
Canada’s per-capita exports were higher than those of the 
US, Japan, France, West Germany, Italy, and the UK.17 By 
1989, Canada had become the world’s seventh largest 
trader and, in 19190, ranked as the world’s eighth-largest 
exporter and importer in merchandise trade.‘* 

Nearly half the goods produced in Canada are exported 
and more than 3 million Canadian jobs depend on export 
trade. Therefore, it is vital that continued secure access to 
existing markets is maintained. The following tables 
illustrate the value of Canada’s exports by sector, both 
overall and by major export partners: the United States, 
the European Community, and Japan.lg 

The following is an overview of the environmentally 
inspired challen,ges and opportunities presented to six 
major sectors ofthe Canadian economy: the critical export 
sectors of autom.otive products, forest products, oil and 
gas, and mining; and the promising sectors of 
environmental products and tourism. 
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Table P 
Principal Canadian Exports -All Countries (1988) 

Rank 

1 

2 

3 

4 

5 

Commodity 
Descriptions 

Passenger autos 
and chassis 

M.V. parts, 
except engines 

Newsprint paper 

Trucks tractors 
and chassis 

Wood pulp and 
similar pulp 

Lumber, softwood 

Wheat 

Crude petroleum 

Aluminum, 
including alloys 

Natural gas 

Value 
($millions) 

17,127 

8,001 

7,299 

7,294 

6,496 

5,234 

4,443 

4,038 

3,488 

% 

12.7 

5.9 

5.4 

5.4 

4.8 

3.9 

3.3 

3.0 

2.6 
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Canada’s Major Exports by Trading Partners 
(1988) 

Table 2a: United States 

Rank 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

Commodity Value 
Deslcriptions ($miUions) 

Passenger autos 16,817 

M.V. parts 7,914 

Trucks & tractors 7,115 

Newsprint paper 6,090 

Crude petroleum 3,979 

Lumber, softwood 3,415 

Wood pulp 2,947 

Natural gas 2,886 

Aluminum 2,523 

M.V. engines 2,293 
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% 

17.2 

8.1 

7.3 

6.2 

4.1 

3.5 

3.0 

2.9 

2.6 

2.3 
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Table 2b: European Community 

Rank 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

Commodity 
Descriptions 

Value 
($millions) 

Wood pulp 1,658 

Lumber, softwood 732 

Office equipment 

Newsprint paper 441 

Iron ore 

Zinc in ores 274 

Organic chemicals 

Wheat 

Aircraft, parts 

Nickel in ores 

515 

431 

249 

244 

229 

229 

% 

15.5 

6.9 

4.8 

4.1 

4.0 

2.6 

2.3 

2.3 

2.1 

2.1 
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Table 2~: Japan 

Rank 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

commodity Value 
Descriptions ($milXons) 

coal 1,410 

Wood pulp 943 

Lumber, softwood 859 

Precious metals 576 

Copper in ores 556 

Rapeseed 541 

Other fishery food 372 

Aluminum 307 

Wheat 284 

Organic chemicals 221 

286 

% 

16.3 

10.9 

9.9 

6.6 

6.4 

6.2 

4.3 

3.5 

3.3 

2.5 
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The Major See tars 
1. The Automotive Industry 
The automotive industry is a vital element of the Canadian 
economy. Canada currently ranks eighth in the world in 
total motor vehicle production, behind Japan, the US, 
West Germany, France, Italy, the.former Soviet Union, 
and Spain. The three major players in the Canadian 
automotive industry are Chrysler Canada Ltd, FordMotor 
Company of Canada Ltd, and General Motors of Canada 
Ltd. All subsidiaries of US parents, these “Big Three” 
undertake thevastmajority ofvehicleassemblyinCanada, 
an industry based in southern Ontario. 

Other foreign-owned manufacturers in Canada include 
Honda and Hyundai, from Japan and Korea respectively. 
However, there are a number of smaller companies in the 
automotive sector, largely in the business of producing 
parts, that are Canadian-owned. In 1989,156,300 people 
were employed in the automotive products industry, up 
from the 103,800 who were employed there in 1975.20 

The vast majority of Canada’s automotive products are 
exported to the US. Because of this dependence on the US 
market, it is critical that, as US standards evolve, the 
Canadian industry is equipped to meet them. However, 
changing standards in the US are not likely to pose a major 
threat to Canada’s export market there because Canada’s 
major firms have parent companies in the US. 
Consequently, as long as the technology exists in the US to 
meet stricter environmental standards, in the normal 
course of events it will be transferred to Canadian 
subsidiaries. Nevertheless,opportunitiesexistforsmaller, 
more specialized manufacturers in Canada to develop 
technology in anticipation of the stricter standards that 
will be phased in over the next 15 years. 

Thefollowingisabriefoverviewofthe typesofstandards 
the automotive industry will be required to meet in future. 
Title 1 of the Clean Air Act Amendments, 1990 contains 
provisions that will have a major effect on manufacturers 
of cars and trucks. These provisions deal predominantly 
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with the control of mobile source emissions from cars and 
trucks, which currently account for 50% of the ozone 
pollution and 90% of the carbon-monoxide pollution in 
urban areas in the United States. Among the issues 
addressed in the amendments are: more stringent tailpipe 
standards; reformulated gasoline; an oxygenated fuels 
program for carbon monoxide non-attainment areas; a 
California clean car pilot project; and a clean fuels program 
for vehicle fleets in 22 of the worst areas of air pollution 
across the US. 

As a result of the amendments, auto manufacturers are 
required to reduce tailpipe emissions ofhydrocarbons and 
oxides of nitrogen, which form smog, by 35% and 60% 
respectively (Tier I emission standards). These standards 
will be phased in, beginning with 40% of the vehicles 
produced in the model year 1994, increasing to 100% of 
vehicles sold in 1998. Comparable reductions are required 
for light trucks, such as vans and pickups. By the end of 
1999, the Environmental Protection Agency (EPA) will 
decide on the need, cost, and feasibility of additional Tier 
II standards for vehicles produced in model year 2004 and 
later. 

Vehicle manufaicturers will be required by legislation to 
install systems to alert drivers when an emission control 
system is malfunctioning. It will also require that canisters 
be installed on vehicles to capture hydrocarbons that 
would otherwise be emitted into the atmosphere during 
refuelling. This process, to begin in 1995, will be phased 
in over three years. These devices have not been yet been 
passed as safe by the EPA and the US Department of 
Transportation. 

The best technology currently available will likely be 
advanced enough to meet the Tier I tailpipe emission 
standards for 1994. Technology to meet the 1999 Tier II 
standards does not exist but, if and when it is developed, 
it should become readily available to the largest Canadian 
auto manufacturers; the same is true of the canisters to 
capture hydrocarbons during refuelling, which are required 
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by 1995. A proviso in the Act states that these will be 
phasedin ifand when the devices are identified by the EPA 
and the Department of Transportation as being safe. 
Many questions remain about the safety of these devices 
and (of particular concern to Canadian manufacturers) 
whether these technologies will perform effectively in cold 
weather conditions. An opportunity exists for a company 
to develop andmarket the technology to meet these criteria. 

New emission standards for heavy-duty vehicle engines 
have the potential to threaten Canadian manufacturers 
(who do not produce such engines at present). The US has 
published regulations requiring that low-sulphur fuel be 
available in that country by October 1993, in order to meet 
the requirements for the 1994 model year. Ifthis fuel isnot 
available in Canada by that time, misfuellingproblems for 
vehicles from the US could result, adversely affecting the 
performance of the catalyst used to reduce emissions. This 
would probably render any vehicle engine warranties 
void, makingit likely that the product’s availability would 
be curtailed in Canada. Because all vehicles for sale in the 
United States will have to meet these standards, any 
future Canadian-produced vehicles that do not allow for 
the use of low-sulphur fuel would not be marketable in the 
us. 

Two clean fuel programs, identified in the US Clean Air 
Act Amendments of 1990, might harm Canadian export 
markets in the United States, but also present opportunities 
for industry leaders. “Clean fuels” include: compressed 
natural gas, ethanol, methanol, liquified petroleum gas, 
electricity, reformulated gasoline, and, possibly, other 
fuels. New programs requiring cleaner (reformulated) 
gasoline will be initiated in nine US cities beginning in 
1995. 

A pilot clean car program has been established for 
California; requirements will be set within two years of 
enactment. The law establishes emission standards and 
allows the American auto and fuel industries to decide 
whether to meet the standards by vehicle controls, new 
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fuels, or a combination of both. The program will be 
phased in in 1996, when 150,000 clean fuel vehicles per 
year will have to be produced for sale in California. By 
1999, this number must have risen to 300,000. Under the 
law, California must assure that enough clean fuels are 
produced, distrihluted, and made available for all clean- 
fuel vehicles operating exclusively on these fuels in the 
covered area. 

A similar program for fleet vehicles is included in the 
amendments; vehicles covered by it would be substantially 
cleaner than conventional vehicles. The fleet program, as 
agreed on, will incorporateCalifornia’slow-emissionvehicle 
standards for light-duty vehicles and light-duty trucks by 
1988, provided these vehicles are offered for sale in 
California. By2001, suchvehicles willberequiredwithout 
regard for availability in California; other states with 
serious, severe 0:r extreme ozone non-attainment areas 
may adopt the Californian standard. 

This aggressive mandate for improving air quality by 
the use of altern,ate fuels and electric cars has created 
opportunities for (companies in the business of developing 
such vehicles. It is predicted that there will be 50,00Onon- 
fuel cars in Los Angeles by the end ofthe decade. Following 
in California’s footsteps, other states (including New York 
and Massachusettes) are planning to adopt California 
tailpipe emissions standards as early as 1993. 

ACanadian com.panyhas capitalized on this opportunity 
and developed the first and only battery operated vehicle 
in North America to be certified by the Federal Motor 
Vehicle Safety Standards. In December 1990, following a 
two-to-three year program, Magna, of Markham Ontario, 
began producing full-sized vans using GM shells, at the 
rate of one per da.y. These vehicles cost approximately 
$50,000 and have a top speed of 52 mph/83kph. Marketing 
is currently aimed at utilities and fleet organizations and, 
to date, the major Imarket has been in the US. While there 
are prototypes for electric cars in Japan and the EC now, 
these are aimed at a different market; the cars are smaller 
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and are not yet being exported to North America. 
The fast-growing market for catalytic converters in 

Europe creates opportunities there. Mexico, too, is moving 
towards legislation that will make catalytic converters 
mandatory in all vehicles. This will produce direct market 
opportunities for constituent materials: platinum, 
palladium, and rhodium. 

2. The Forest Products Industry 
Canada’s forest products industry is the country’s single 
largest industrial sector. It accounts for a trade surplus of 
nearly $20 billion, an amount that exceeds the total trade 
surplus earned by the agricultural, fisheries, energy, and 
mining sectors combined. 21 Internationally, Canada is a 
leading world producer of forestry products, ranking first 
in production of newsprint, second in pulp, and third in 
softwood lumber. Canadian export sales of these items 
represent about 20% of entire world exports. 

There are three distinct industrial sectors in Canada’s 
total forest industry: 

(i) the timber or logging sector, 
(ii> the wood products sector, and 
(iii> the pulp and paper industry. 
Total direct employment is 349,000 accordingto Statistics 

Canada 1989 labour force survey of the forest industry. 
When combined with those created indirectly by the forest 
industry, approximately 1 million Canadian jobs are 
involved. 

The logging sector is made up of more than 3,500 
companies that harvest timber and ship raw materials to 
mills in the form of logs, pulpwood or chips. The major 
business of the wood products companies (which include 
manufacturersofshinglesandshakes,veneer, andplywood) 
is lumber production, most of which is exported. Canada 
is the world’s largest exporter oflumber, which represents 
more than 20% of our total sales in the forestry sector. In 
1989, some 1,500 wood manufacturing firms and mills 
employed 135,000 people. 
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Pulp and paper is the most important sector in the forest 
industry and a major contributor to the Canadian economy. 
Total sales represent more than half of all sales in the 
Canadian forest industry.% It is estimated that 145,000 
people are employed in some 700 mills across the country, 
with an annual payroll of $4 billion. 

Newsprint is the most important forest commodity 
produced in Canada for export. Canada services roughly 
60% of the world market, with the US as the principal 
customer. However, new recycling laws in the United 
States and in Canada mean major challenges for the pulp 
and paper sector. Many buyers are insisting on specific 
proportions of recycled fibre to help reduce pressure on 
municipal land-fills, and to reduce harvesting of forests. 

Regulations requiring approximately 35% recycled 
content in newsprint have been promulgated recently in 
some US states, a trend that is expected to continue in both 
the US and Europe. For companies that do not already 
recycle and do not have access to de-inking facilities, the 
costs of compliance are enormous. 

There is concern that increased production costs in the 
Canadian industry will render Canadian newsprint 
uncompetitive in a globalmarket. Apart from the physical 
costs involved in modernizing plants, other factors will 
increase costs to Canadian producers of newsprint. For 
example, Canada will have to become a net importer of 
waste paper in order to meet the recycled requirements, 
which will increase transportation costs from mills, most 
of which are distant from urban centres. 

At present new mills in the US are able to produce 
newsprint that meets the recycled content requirement 
now and US ind.ustry has access to the necessary feed 
stock. The member states of the EC who are already 
substantially involved in recycling have a much higher 
recovery rate than Canadian industry, due, in great part, 
to the long-standing nature of their recycling programs 
and their large, 8concentrated population base. 

It makes economic sense for the EC, which must import 
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significant amounts of fibre for newsprint, to obtain, as it 
does, approximately 55% of the feed stock to make paper 
from recycled fibre. This is close to, if not already at, the 
limit of the recycled content that can be used in paper 
products. Canadian firms that have the resources and 
have chosen to move ahead of public policy and/or are 
based in countries with higher standards of environmental 
protection, will tend to gain a competitive advantage. 

The trend towards recycling could also lead to significant 
reductions in demand for raw fibre, although that is not 
yet clear. However, recycling may have job implications, 
both in the mills and in the forests. Environmentalists 
have expressed concern that the Canada-United States 
Free Trade Agreement has emerged as a potential 
mechanism to defeat resource conservation initiatives, 
such as the US recycling regulations, by treating them as 
non-tariff barriers to trade.23 

Another concern facing the forestry sector is the threat 
of a possible European consumer boycott of Canadian 
forest products.24 Although the threat is not yet well 
defined, the industry is taking the possibility seriously. In 
British Columbia, the government is concerned about 
clearcut logging practices in the province (which have 
been compared to deforestation in Brazil by those who 
consider it unsustainable). 25 The current movement seems 
to be based in Canada, where environmental groups 
acknowledge they are providing information to their 
colleagues in Europe.26 

In order to be successful a boycott must be very well 
organized and must target easily identifiable commodities. 
The extent to which the European threat will harm 
Canadian industry remains to be seen. It will depend 
largely on the extent to which the European Parliament 
feels it would be politically expedient to impose a product 
ban (whichisfarmore effective than an attempted consumer 
boycott). 

Other factors that might threaten the Canadian forest 
products sector include the possibility that Canadian 
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forest products exporters might have to respond to EC 
regulations afYecting the standards for structural timber: 
on importation of Canadian green softwood (which EC 
plant health authorities believe contains a microscopic 
organism perceived to be a threat to European forests); 
and on importation of lumber that has been treated with 
allegedly toxic anti-stain chemicals. An EC ban on pulp 
produced by processes exceeding certain emission 
requirements is also possible. German environmentalists 
want Canadian chlorine-bleached pulp to be banned from 
their markets. In 1989, Canadian forest products exports 
to the EC totalled $3.3 billion, making it Canada’s second- 
largest market for forest products. To lose the European 
market would strike a serious blow to Canada’s forest 
products industry. 

3. The Oil and Gas Industry 
Export markets a:re of critical importance to Canada’s oil 
and gas industry; this country’s largest export market for 
these products is the United States. Oil and natural gas 
are the mainstay among the energy fuels and will, likely, 
continue to be well into the next century. In 1989, the oil 
and gas sector contributed about 3-4% of the Canadian 
economy; in Albertaa, where the industry is based, operating 
companies employ some 43,500 people in more than 400 
companies (and thkese figures do not include the drilling 
and service sectors). There are no viable cost-effective 
substitutes to oil a:nd gas on the horizon. The challenge is 
to supply and use these fuels in an environmentally 
acceptable manner,, especially in today’s lower price market, 
while remaining profitable. 

The Canadian oil and gas industry recently faced a tax, 
introduced for environmental purposes, which impeded 
Canadian exports of petroleum to the US. In 1988, the 
American Comprehensive Environmental Response, 
Compensation, and Liability Act (“Superfund”) imposed 
higher tax ‘rates for imported petroleum than for 
domestically produced petroleum; the taxes were assigned 
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to finance a government clean-up of hazardous waste 
sites. This tax was challenged by Canada, the European 
Community, and Mexico and ruled to be in violation of the 
GATT Article III, which requires national treatment in 
applying taxes. The US did not seek to justify the measure 
as falling within the GATT exceptions in Article XX; that 
would have required it to establish that the purpose of the 
tax was to protect human, animal or plant life of health, 
and that a GATT-inconsistent tax was “necessary” to 
achieve such a result. 

The threat posed to Canadian industry, which is a 
primary exporter of crude petroleum to the United States, 
was enormous. And, although Canadian exports of the 
finished product are less significant, even they could be 
threatened by the 199OUS CZeanAirAct amendments. One 
element of the amendments, to come into force in 1995, is 
to mandate the use of cleaner burning (“reformulated”) 
gasoline, in the nine cities in the US with the most severe 
ozone pollution (and states will be able to require that the 
rules apply in other cities with ozone pollution problems). 
When compared with conventional gasolines, the 
reformulated gas would be required to have 15% lower 
emissions ofvolatile organiccompoundsandtoxic chemicals 
by 1995, and attain a 20- 25% lower rate by the year 2000. 

In October 1990, the EPArecommended that particulate 
emissions for diesel trucks be reduced from existing levels 
by a factor of six. Canada has no diesel fuels specifications 
and currently obtains its large engines from the US. 
Nevertheless, without the appropriate fuel, Canadian 
truckers would not be able to operate the US engines in 
Canada. The Canadian oil and gas industry is concerned 
by the cost of converting its fuel to a low sulphur grade: the 
targets for particulates would require 0.05% sulphur fuels, 
estimated to cost 2.5 cents per litre more than regular 
diesel fuel. 

Moreover, the possibility of a carbon tax is ongoing. 
Such a tax might be applied to fossil fuels depending on 
their carbon content and, therefore, on theirC0, emissions. 
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In an international context, a carbon tax would raise the 
issue oftrade and competitiveness: such a tax, unilaterally 
levied, would put the domestic industry at a disadvantage, 
while a common carbon tax would not account for the 
differences betw’een countries in energy use, technologies, 
and the like. 

3. The Mining Industry 
The value of CanLada’s mineral production is substantial: 
in 1989, $35.4 billion worth of mineral commodities were 
exported, of which $23.3 billion, or 65.7%, were sold in the 
United States. The proportion ofmineral exports to Japan 
fell slightly ( to 9.7% of the 1989 total), but exports to the 
European Community, totalling $3.4 billion in 1989, 
increased from the. previous yearto 9.6%. In 1989, Canada’s 
net balance of trade (the excess of exports over imports) for 
all mineral commodities was $15.2 billion, the majority of 
which was accounted for by non-fuel minerals and coal. In 
1988, aluminum and alloys ranked as Canada’s ninth 
largest export, worth $3,488 million, and accounting for 
2.6% of Canada’s total exports. 

In 1989, aluminum was the mining sector’s largest 
export, but, in absolute terms, there was a decline in the 
value of exports of “aluminum” and “lead particles thereof’ 
to the US, as well as to all other countries. Declines were 
also evident in such commodities asfertilizers, salt, sulphur, 
ceramic products, plaster, cement, and asbestos. 

In that same ylear, the number of producing mining 
establishments also declined in all regions of Canada, 
from a total of 577 at the start of 1989 to 536 by January 
1990. Employment in the Canadian mineral industry 
totalled 106,004 iii 1989 - of that number 47,723 (45%) 
were employed in metal mines and 30,462 (28.7%) in 
smelting and refming. These employment figures are 
virtually unchanged from 1988.27 

TheminingsectorinCanadaiscurrentlyfacingpotential 
threats, nationally and internationally. For example, a 
unilateral measure with potentially adverse effects is the 
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EPA’s recent proposal to reduce or eliminate any risks 
from lead-based products by banning lead products and 
imposing a tax onvirgin lead materials. Such a ban would 
affect the viability of Canada’s entire mining sector and is 
beingexaminedbythe OECD, whereitisstronglysupported 
by the American government. Some would argue that 
such a ban runs counter to sustainable economic 
development and should be implemented only in extreme 
cases and then only on the basis of unambiguous scientific 
evidence. 

Recently, the EPAestablished acommittee to recommend 
a program that would require that lead-acid batteries in 
the US contain at least 50% recycled material. To meet 
that requirement, the primary lead industry in Canada 
would need access to batteries it had previously exported 
- the vast majority of batteries produced in Canada are 
exported to the US and used Canadian batteries would not 
be available in the numbersnecessary to ensure production 
at present levels. Used batteries would certainly be 
subject to the requirements of the Base1 Convention and 
the substantial expense and administrative procedures 
involved in having them returned might distort trade. 

Moreover, in an international context, the Base1 
Convention could threaten theviability ofthe entiremining 
sector in Canada. Given that natural resources constitute 
the backbone of Canadian exports, the vague definition of 
“waste”in the Base1 Convention poses a uniquely Canadian 
problem: by classifying recyclables as hazardous waste, it 
complicated transport and permit leasing of such materials. 

Agreat deal ofrecyclingtakes place in Canadian industry: 
For example, the primary steel industry includes about 
40% recycled content in its products, while approximately 
20% of scrap copper is recycled at primary copper smelters. 
However, the onerous provisions of the Base1 Convention 
threaten the steady supply of feedstock sent back across 
the border from the US for recycling. The Canadian 
market is too small to provide industry with sufficient 
quantities of used materials to continue exporting at its 
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current levels. Thus, the mining industry in Canada, 
which now exports 80% of its goods to the US, faces a major 
challenge. 

Some sectors ofthe miningindustry might feel threatened 
by the effects of international attempts to reduce global 
emissions of greenhouse gases. Carbon dioxide accounts 
forabouthalfthe totalgreenhousegasemissionsgenerated 
by human activity. Because the main source of CO, 
emissions is the burning of fossil fuels, basic industries 
that depend on these types of energy for their fuel and 
feedstock will be affected. This would include, for example, 
electric power generators in Western Canada, where 85% 
of the power is produced using coal. 

A possible carbon tax, discussed earlier, could result in 
increases in oil and coal prices, which would be especially 
onerous for energy-intensive industries. Certainly, the 
production process in the mining sector is highly energy- 
intensive. For example, a great deal of coking coal is used 
to produce steel and a substantial amount of electricity is 
involved in proceissing aluminum. 

5. The Environmental Protection Industry 
Increased environmental regulation and standards most 
clearly create opportunities for the environmental 
protection industry (EPI). In ageneral sense, that industry 
is defined as comprising suppliers of equipment, 
technologies, products, and services that monitor, prevent 
or correct environmental damage. It is not clear that the 
Canadian environmental industry is well placed to benefit 
from increased environmental protection through the 
development of environmentally friendly technologies or 
technologies that make traditional Canadian resource- 
based industries more environmentally benign. 

In large part, th.e development of a prosperous EPI is 
dependent on both domestic and international 
environmental regulations that require compliance with 
higher standards - standards that call fornew and advanced 
technologies.. Over the long term, countries with the 
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strictest domestic environmental standards will likely 
have a more advanced EPI than those who simply react to 
environmental regulation that have already become the 
norm. Those industries that are ahead of public policy will 
benefit, if they correctly anticipate potential targets and 
paths. 

The controls imposed by the Montreal Protocol in 1987, 
for example, have been successful in reducing the 
consumption of CFCs among the signatory states. In fact, 
initial evidence suggests that the private sector in Canada 
is exceeding the Protocol’s consumption-reduction 
requirements. Industry realizes that firms who continue 
to use CFCs in the face of increasing consumer preference 
for “ozone friendly” products, even when such products are 
priced at a premium, may incur costs that are higher in the 
long term than those companies willing to incur the short 
term costs of conversion. Companies that can afford to 
invest in research and development, stand to gain, and 
gain substantially, from developing an environmentally 
benign substitute for CFCs. 

Atpresent, the Canadian domestic EPI marketgenerates 
$1.4 billion annually, an increase of 43% since 1986. 
However, there is room for increased penetration of the 
domestic market by Canadian producers and suppliers: 
only 44% of the domestic market is served by Canadian 
suppliers while the remainder is filled by imports, 90% of 
which come from the US.% 

Despite the fact that Canada is perceived abroad as a 
leader in environmental matters, its involvement in this 
export market has been minimal to date. But the global 
export market for the EPI is growing at a rapid rate and 
provides ample opportunity for Canadian exporters. In 
the US, projections suggest substantial growth in the 
environmental market while, in Mexico, the EPI is growing 
at a rate of 10% annually, to $250 million in 1990. In 1987, 
Western Europe’s environmental protection market 
totalled 40 billion ECU. 

Japan is increasing its environmental protection 
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activities while recent legislation in Taiwan is leading to 
a $35 billion clean-up plan by the year 2000. Hong Kong 
officials recently announced a $3 billion environmental 
clean-up plan. Opportunities in Eastern Europe, with its 
severe environmental problems, are certainly worth 
pursuing. 

Solid wastes represent a growing opportunity for goods 
and service suppliers to US markets. It is projected that 
recycling markets will grow at an annual rate of 13% to 
1994. In the US, public spending for solid waste disposal 
amounts to $7 billion annually, versus $600 million in 
Canada. Hazardous waste cleanup costs could eventually 
total more than $!200 billion: to date, only six of the EPA’s 
850 priority sites have been cleaned up. Demand for 
incinerators in Europe islikely to be high in the short-term 
but will decrease as clean technologies and recycling 
programs reduce the quantity of waste being generated. 

The projected 1992 demand for air pollution control 
equipment in the US and Europe is very large. In particular, 
it is expected that there will be a rapidly expanding 
demand in the 1990s for equipment to reduce NOx 
emissions, and FCD (flue gas desulphurisation - the most 
common means of controlling SO, emissions). Ontario 
Hydro has successfully marketed its flue gas 
desulphurization technology in the US and is well-placed 
to take advantage of that market, with its projected worth 
of $160 million in 1992. 

Other successful Canadian firms in this field tend to be 
small, niche-market players, such as Turbotak (wet 
scrubbers) or large resource-based companies. Acid rain 
legislation, alone, could lead to a demand for $80 billion 
worth of scrubber systems in the US. Into has successfully 
marketed in the US the company’s flash furnace technology 
(used for smelting copper sulphide concentrate) - an 
example of the commercialization of in-house process 
technology. 

These growing environmental markets have a number 
of features that provide promising options for Canadian 
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suppliers. Canadian capabilities are already well known 
in such fields as water supply and liquid and solid waste 
disposal, conservation, protection and environmental 
enhancement in the forest industries, fisheries 
management, mine development, pollution control, the 
development and processing of energy resources (coal, oil 
and gas, uranium, hydro power), the construction of 
transportation and transmission facilities (roads, railways, 
airports, pipelines, transmission lines), and arange ofcold 
weathertechnologies-nottomentionarecordofdeveloping, 
training,andincreasingthecapabilitiesofhumanresources 
involved in the transfer of technologies. 

The developing world will offer opportunities as 
environmental protection becomes an increasingly 
important issue. For example, potable water treatment 
currently represents a major challenge there: only 18% of 
Indonesia’s rural population and 30% of China’s have 
access to safe drinking water. Those countries, as well as 
Thailand, are making safe drinking water one of their 
major socio-economic objectives. 

One study estimates that $20 to $30 billion would be 
required annually to provide safe drinking water to all 
people on earth: a projected 20 million hand pumps will be 
required while, worldwide, education and training 
expenditures for water and sanitation will amount to $20 
billion annually by the year 2000. Canadian companies, 
already operating internationally, have a very advanced 
capability in water and sewage treatment and are well 
positioned to take advantage of the potential demand. 

6. The Tourism Industry 
Unlike the others, tourism in not an export industry: 
customers come into the country, while products and 
services offered usually do not go out of it. Nonetheless, 
tourism is a $25 billion a year industry in Canada: foreign 
visitors spent $7.2 billion here in 1989, making tourism 
Canada’s third-largest earner of foreign exchange and 
making it, in that sense, an important Canadian“export”.2g 
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Moreover, Canadians travelling in their own country spent 
nearly$l8 billionin 1989.Tourismgeneratesnearly$16.8 
billion in direct income and provides direct employment 
for more than 622,400 Canadians$O the industry grew at 
4% per annum between 1975 and 1989, surpassing the 
growth rates of such major industrial sectors as 
transportation, construction, manufacturing, and 
agriculture. 

Clearly, tourism’s importance to Canada cannot be 
overstated. The significance of the environment and 
environmental considerations to the tourism industry 
becomes apparent when reviewing the “trip types” that 
have the greatest potential for vacation travel to Canada. 
A study completed in January 1986 indicated that the two 
most popular trip types for vacation travel to Canada are 
touring (which represents 53% of the total trip/nights to 
Canada) and outdoor/leisure (which represents 29% of 
trip/nights).31 

Some 20 millio:n people visit Canadian national parks 
every year, an indication that travellers are seeking a 
visually attractive and pristine environment, one relatively 
,free from pollution. 

It has been suggested that by the year 2000, tourism will 
become Canada’s leading industry, in terms of income, 
export earnings and employment.32 Among the reasons 
given for such growth are: increases in population, real 
disposable income, leisure time, and education levels, 
combinedwith the desire for self-fulfilmentandthephysical 
fitness ethic. There is an emphasis on outdoor vacations 
as people attempt to escape the pressures ofurban life, and 
look for natural environments. 

This is of particular interest to Canada, which is world- 
renowned for the beauty and variety of its natural 
environment: the expansive open spaces, magnificent 
mountains, clean rivers, untouched coastlines, and exotic 
northern environment, all of which can be considered 
“environmental capital”. However, uncontrolled tourism 
development, in conjunction with environmental damage 
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from human and industrial activities, can degrade the 
context in which tourism takes place. Given the importance 
to Canada of an unspoiled natural environment, 
unsustainable development is a threat to the industry’s 
ability to generate income from future tourism. 

In the 199Os, “ecotourism” is the wave of environmental 
awareness sweepingindustrialized societies. Ecotourism 
suggests: 

“...travellingtorelativelyundisturbedoruncontaminated 
natural areas with the specific objective of studying, 
admiring, and enjoying the scenery and its wild plants 
and animals...” 33 

The volume ofNorth American and European ecotourists 
has tripled over the past five years, reaching $3 billion in 
1990.34 Ecotourism will promote a strong partnership 
between tourism and conservation and, if successful, will 
help raise revenue for local and regional economies, 
heighten local awareness of the importance of conservation, 
and encourage governments and people to preserve their 
surroundings. 

The relationship between a healthy tourist industry and 
a clean environment has also been acknowledged by the 
European Community, and is one of the five priority areas 
defined in the Community’s Fifth Action Plan on the 
Environment. 

The importance oftourism is evident in the other sectors 
the EC chose as priorities: energy, transportation, industry, 
and agriculture. The Fifth Action Plan outlines the 
Community’s objectives in environmental planning in 
those sectors in the short-, medium-, and long-term and 
incorporates as many constituencies as possible into the 
decision making process. 

The Community predicts that economic growth, leading 
to more leisure time, will double the number of tourists 
travelling to Europe and put enormous pressure on its 
environment - the coastal areas in.particular. Already, 
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however, environmental problems, such as algae in the 
Adriatic caused by pollution and poor treatment of waste 
water, has cost the European tourism industry 1.5 billion 
ECU in lost business. 

In order to ensure the long-term prosperity of Canada’s 
tourism industry and to achieve sustainable tourism 
development, it is necessary to find a balance between 
protecting the environment (the “tourism product”), and 
obtaining both thie social and the economic benefits from 
tourism. Clearly, environmental protection measures are 
an important part of this equation. 

North American Free Trade Regimes 

The trading relati.onship between Canada and the United 
States is the largest and most important between any two 
countries in the world: it now accounts for the flow of 
C$187 billion worth of goods across the border each year. 
In 1988, almost 75% of Canada’s exports were to the US, 
while 65% of goods imported into Canada came from the 
United States. In turn, Canada is the US largest market, 
absorbing a quarter of that country’s exports. 

The commercial aim of the Canada-US Free Trade 
Agreement @‘TA) is to eliminate trade barriers in goods 
and services between the two countries; it seems certain 
now that the FTA will be modified and extended with a 
North American Free Trade Agreement (NAFTA), which 
will include Mexico. 

Because the US is such an important Canadian trading 
partner and beca.use of the apparent disparities in levels 
of environmental. protection between the three countries 
(Mexico in particular), NAFTA will have environmental 
implications that cannot be dissociated from trade and 
competitiveness. Issues to be considered will affect: the 
parties’ ability to,protect their own domestic environments; 
management, and trade of natural resources; and the 
resulting danger of the promotion of unsustainable 
development. 
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The Canada - United States Free Trade Agreement 
Interested Canadian environmental groups and individuals 
voiced a number of concerns about the possible effects of 
the Canada-United States Free Trade Agreement on 
Canada’s environment.35 An issue frequently singled out 
is thatharmonization of standards couldlead to a reduction 
ofcanadian andAmerican environmental standards. Each 
has higher standards than the other in certain areas of 
concern, and the argument is that creating a large market 
and increasing competition puts pressure on the private 
sector to reduce production costs, including the costs of 
meetingenvironmentalstandards,resultingin amovement 
to the lowest common denominator of environmental 
regulation.36 Moreover, there are fears that financial 
incentives and other measures, used in Canada to promote 
environmental and resource management policies, might 
be abandoned, making it increasingly di&ult for industry 
to take a lead in environmental controls, regulation, and 
management. 

A number of other specific issues concern 
environmentalists, among them: pesticides, hazardous 
materials, water, agriculture,fisheries, forests, and energy. 

It is argued that the FTA could weaken Canadian 
regulation of pesticide, currently based on a demonstration 
of safety, and lead to adoption of the risk/benefit analysis 
used in the US. 

It is also suggested that Canada could become a major 
dumping ground for American hazardous waste and that, 
under the FTA, the Canadian government is unable to 
impose a surtax on hazardous materials that are imported 
into the country. 

There is also concern that the FTA can create new 
obstacles to the so-called “3R” objectives: reduce, reuse, 
and recycle, because any Canadian regulation requiring 
recyclable packaging or refillable containers can be 
challenged by the US as a non-tariff barrier to trade. 

Because water is not specifically excluded from the FTA, 
some are worried that it will be considered an exportable 
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commodity like any other. Clearly, there are environmental 
hazards related to large-scale water diversion schemes. 

It is also argued, that the PTA will increase economic 
pressures on agriculture so substantially that it will lead 
tolarge-scalecorporatefarming, whichmightbe destructive 
to the environment and ultimately unsustainable. 

There is also apprehension that the F’TAcouldundermine 
Canadian prospects for sustainable forest management. 
At present, the reforestation that takes place in Canada is 
subsidized by thle government, and the US regards 
reforestation grants as unfair trading practices and 
subsidies to Canadian lumber exports. Domestic 
countervail and anti-dumping trade remedies of both 
parties are left intact by the PTA and continue to be 
invoked by the US. 

1. Structure of the FTA 
It is still too early to pass judgement on the specific 
environment-related concerns raised by the FTA.37 The 
fundamental question is how well equipped the FTA is to 
deal with such issues as those raised in the preceding 
paragraphs. Article 101 of the FI’A clearly states that the 
Agreement is consistent with Article XXIV of the GATT 
and, now that the GATT’s Contracting Parties have ruled 
that it does, theFTAconstitutes an international agreement 
within the GATT framework. In Fl’A Article 407(l), the 
parties “affirm their respective rights and the general 
obligations” under the provisions of GATT, Article XI, 
which prohibits the imposition by states of quantitative 
restrictions (quotas). To a certain extent, the FTAincludes 
all the protection and shortcomings of the GATT relative 
to balancing environmental concerns with the philosophy 
of free trade. 

Environmental issues in the GATT have traditionally 
been dealt with under Articles XX&) and (g). Articles 
XX(b) and (g> allow countries to establish measures which 
will impede the fraee trade in goods, if those measures are: 
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l necessary to protect human, animal or plant life or 
health (lo); or 

l relating to the conservation of exhaustible natural 
resources, if such measures are made effective in conjunction 
with restrictions on domestic consumption (g). 

By virtue ofthe PTA’s Article 1201, these provisions“are 
incorporated into and made part of this Part of the 
Agreement”. 

2. The Bilateral Dispute Settlement Mechanism 
There are two branches to the bilateral dispute settlement 
mechanism (BDSM) under the PTA: the Chapter Eighteen 
panel and the Chapter Nineteen dispute settlement 
mechanism.38 Resolution procedures under Chapter 
Eighteen are patterned, in large part, on the dispute 
settlement regime in the GATT, althoughsome important 
differences will be noted. 

It is likely that, if and when environmentalists’ fears are 
realized, actual cases will be subjected to the BDSM set up 
under Chapter Eighteen oftheFTA. The BDSM establishes 
a process for disputes arising from interpretation and 
application of the FI’A and questions respecting a measure’s 
consistency with the FTA. An examination of how these 
issues might be interpreted under the BDSM of the FTA 
provides some guidance as to how the l?I’A will affect the 
environment.3g 

Under the PTA’s Chapter Eighteen dispute settlement 
mechanism, consultation is the first step in the formal 
process and cannot be avoided. If, after 30 days, 
consultation is not successful, either country may request 
that the Canada-U.S. Trade Commission (the Commission) 
consider the dispute.* The ETA is silent about the 
composition of the Commission, other than that the 
principal representative from each nation is of Cabinet 
level or is a Cabinet-level designee. At present, the 
Commission comprises Michael Wilson, representing 
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Canada, and Carla Hills, the US. 
Once the Commission is asked to consider a matter, the 

BDSM is initiated and recourse to the GATT is foreclosed. 
(At any time prior to the request, the parties may choose 
whether to proceed under the GATT or the BDSM.) 

If the Commission fails to resolve the dispute, the issue 
can be sent to arbitration or be put before a panel of 
experts. Arbitration is possible only if the Commission 
agrees to it, but it cannot deny a request by one party to 
have the matter considered by a panel of experts. The 
panel’s role is to report its findings and recommendations 
to the Commission and it is a unique feature of the BDSM 
that one party can force the other to go before the panel. 

(This is not the case in the GATT: a complaining country 
cannot force a reluctant one to agree to a panel, which 
leads to stalemates, such as occurred in the EC-U.S beef 
hormone case>. 

A BDSM panel consists of five members: each party 
being guaranteed two and the fifth being suggested by the 
Commission. If thle Commission cannot agree on the fifth 
member, the panellistsmake the choice and, ifthey cannot 
agree, the fifth panellist is selected by lot from a list of 
potential panellists maintained by the Commission. The 
process, which has a great deal offlexibility to ensure that 
a panel is composed of trade and issue-specific experts, is 
considered one ofthe positive features ofthe BDSM. Ofthe 
25 people named on the initial Chapter Eighteen roster, 
two were familiar with environmental issues and could be 
loosely termed “environmentalists”. (Both were Canadians 
and one has since died.J41 

The BDSM always returns the dispute to the 
representatives of both countries in the Commission to be 
settled; the Commission is directed to agree on a resolution 
of the dispute that “normally shall conform with the 
recommendation of the panel”. However, there is no 
requirement for consensus, and even unanimous 
recommendations by the panel are not binding on the 
Commission or the parties. This is in keeping with the 
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tradition of Canada-US dispute settlementby adjudication 
and to avoid the perceived difficulties encountered in the 
GATT’s consensus approach. There, members must agree 
to the adoption ofa report, while the losingparty can delay 
or block the process and the GATT Council’s or contracting 
parties’ acceptance of the panel’s recommendations.42 

It was anticipated that the notification and consultation 
requirements in the BDSM would lead the parties to 
agreement, except in the most difficult cases, and that 
expectation appears to have been borne out. As of June 
1992, three panels had been invoked under the Chapter 
Eighteen process, two of which considered the issue of 
“conservation” under Article XX(g) of the GATT. 

3. BDSM Panel Interpretations of GATT Article Z(g) 
The first and only FTA panel to actually work through an 
Article XX(g) analysis related to the West Coast Salmon 
and Herring Case (1989).43 In it, the US invoked the 
BDSM on the grounds that Canada’s 100% landing 
requirement of all salmon and herring caught in West 
Coast Canadian watersviolatedArticleXI(l), ofthe GATT. 
Canada argued that the landing requirement was not a 
restraint on trade but an essential component ofits resource 
conservation regime and, as such, was subject to exemption 
under Article XX(g). 

The panel noted that it was not the purpose of Article 
XX(g) “to allow trade interests of one state to override the 
legitimate environmental concerns of another”, but that 
the only measures protected by Article XX(g) are those 
that are part of a “genuine conservation program”.4 In a 
unanimous decision, it concluded that landing 
requirements could be considered “primarily aimed at” 
conservation, if provisions were made to exempt from 
landing that proportion of the catch which, when exported 
without landing, would not impede data CollectionThe 
panel was of the view that a lo-20% proportion would 
provide necessary information. 

The Commission then negotiated for four months to 
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reach a consensus, allowing Canada to maintainitslanding 
requirementregulations, butrequiringit to exempt25% of 
the salmon and herring quota from the landing condition 
in 1991-93. In 1993, the Commission will review the 
situation.& 

The decision is important because the test applied by the 
FTA Panel for applying Article XX(g) is broader thanthe 
test previously applied by the GATT Panel. In 1987, the 
GATThad considered Canada’spreviousregulations, which 
imposed a 100% processing requirement on West Coast 
salmon and herring, and found that it was inconsistent 
with Article XI(l) and was not saved by Article XX(g). The 
test applied by the GATT panel was that Article XX(g) 
would save a restrictive trade measure only if it were taken 
“in conjunction with production restrictions”, and if it were 
primarily aimed at rendering those restrictions effective. 
It is likely that, under the GATT test, the landing 
requirement subsequentlyimposedwouldhavebeenfound 
in violation ofArticle XI(l), and would not have been saved 
by Article XX(g). 

The BDSM was invoked for a second time, by Canada, in 
the Lobster Case (1990),46 at which the panel was asked to 
decide whether US legislation banning the sale of 
undersized lobster was inconsistent with the GATTArticle 
XI(1).47 The US argued that the measure should be 
evaluated under Article III of the GATT (national 
treatment) because it dealt with an internal measure that 
applied to both foreign and domestic products, and that, 
even if it fell under Article XI(l), it was saved by Article 
XX(g). The panel took the US view that the issue was 
governed by Art:icle III and declined jurisdiction in the 
dispute. 

Ifthis decisionsinfluencesfuture cases,ithaspotentially 
far-reaching effects: It suggests that anythingispermissible 
as long as it is alpplied equally to imports and domestic 
producers. However, the panel decision was three-to-two 
(it comprised three Americans and two Canadians) and 
may not be followed. 
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A dissenting opinion rejected the contention of the 
majority th& a measure is covered by Article XI only if it 
applies exclusively to importation. The majority reasons 
seem inconsistent with the liberal interpretation ofArticle 
XI( 1) in the Salmon and Herring Case. Moreover, it appears 
well-settled in the GATT that Article XI is about measures 
that block access to the market and Article III (national 
treatment) is not about access to the market but about 
treating goods once they have entered the market.* At the 
same time, the GATTmakes it clear that internal measures 
enforced at the border still fall within Article III of the 
GATT. 

Nevertheless, these two cases suggest that the FTA 
panels are departing from the GATT interpretations of 
ArticleXX(g). Thus far, it appears that the“conservation” 
test is less stringent under the PIA than under the GATT; 
this suggests that conservation arguments will be more 
successful in the future under the PTA dispute settlement 
mechanism. More cases are necessary before it becomes 
clear whether the “internal measure” argument that was 
successful before the Lobster Case Panel stands up in 
other circumstances. Ifit does, the door may be even more 
open to a wide array oflegitimate“conservation”measures 
that are properly developed and implemented. 

It is important to note that neither dispute was caused 
or raised by any issue unique to the FI’A; both would have 
been challenged under the GATT, irrespective of the PTA. 
The current advantage of the FTA BDSM is not a 
substantive, but a procedural, one. Because of the 
imposition of strict time limits, it is a speedier process than 
that offered by the GATT. 

4. Other Provisions 
Article 1907 of the l?I’A established a Working Group to 
negotiate its subsidies code within seven years. It is likely 
that any such code will parallel that of the GATT and will 
not be forthcoming until the conclusion of the Uruguay 
Round. At one time, a draft GATT code included a category 
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of non-actionable subsidies, but the recent Dunkel text did 
not include any reference to it. 

In the FIX’s Chapter Six, Canada and the US affirm 
their obligations under the GATT Agreement on Technical 
Barriers to Trade (the Standards Code). In so doing, they 
have agreed to avoid the use of standards-related measures 
as obstacles to trade. Chapter Six also protides a framework 
for the eventual elimination of technical standards as non- 
tariff barriers. Standards and regulations designed to 
protect health, safety, and the environment are acceptable 
only if they do not exclude goods that meet those objections. 
The harmonization of standards is not mandatory. 

Although it appears that the FTA’s framers may have 
missed an opportunity to improve on the GA’IT provisions 
as they apply to the environment, the FTA does not seem 
any worse for the environment than the GATT. Remedies 
available under the FTA are available under the GATT 
and the same principles apply. In fact, the two decisions 
of the BDSM panels of experts suggest that they may be 
inclined to give more weight to environmental arguments 
than have the GATT panels. 

However, relying on the philosophy of individual panels 
of experts may not be satisfactory, particularly because 
the influence of environmental regulation on trade is 
likely to increase in the future. The essential questions 
are: 

l What economi.c trade-offs must be made for adopting 
ever-higher levels of environmental protection? 

l At what point is there sufficient environmental risk to 
warrant and legitimize a barrier to trade? 

l Who decides? 
As environmental issues become more important to the 

public and politicians, means must be found to strike the 
balance between minimum impediments to trade and 
protection of the domestic and global environments. 

A North American Free Trade Agreement 
The governments of Canada, Mexico, and United States 
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have recently announced the creation of the NAFTA, a 
regional trading bloc. It will link the three countries in one 
of the world’s largest open markets, with 350 million 
people and more than $6 trillion in output.4g However, a 
number of concerns have been expressed about the potential 
environmental consequences of a NAFTA, most notably 
that existing laws might be considered non-tariff barriers 
to trade, which, given lower environmental standards in 
Mexico, will effect the competitiveness of Canadian industry 
and/or force weaker environmental standards in both 
Canada and the United States.50 

It is also argued that Canadian firms and foreign firms 
that would have invested in Canada will now invest in 
Mexico in order to take advantage of laxer pollution laws 
and cheap labour, which means the loss of investment and 
jobs in Canada. Ecologically, this would only displace the 
problem of polluting industries, without solving it. 

Concerned environmentalists and others point to the 
Mexican “maquiladora” as an experiment in free trade 
that has borne out these concerns and has led to serious 
environmental degradation in the affected area ofnorthern 
Mexico, just south of the US border. 

The maquiladora program was established in 1965, by 
agreement between the US and Mexican Governments. 
Under it, firms in Mexico are able to import machinery, 
equipment, parts, raw material, and other components, 
duty-free on a temporary “in bond” basis from the US.5l 
These components are used in the assembly or manufacture 
of semi-finished or finished products that can then re- 
enter the US market, with duty levied only on components 
not of US origin and on the “value added” during assembly 
or manufacture in Mexico. Industry is attracted to 
maquiladoras because ofthe Mexican government’s hands- 
off attitude toward environmental protection and labour 
costs and the fact that Mexico allows 100% foreign 
ownership of maquiladora plants.52 

Over the last 24 years, the maquiladora industry has 
become the fastest-growing sector of the Mexican economy. 
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In 1965, the first year of operation, 12 plants, employing 
3,000 people, were established. Five years later, 120 
maquiladora plants were in operation and, by 1980, that 
number had reached 620. In 1989, 1,490 companies 
operated under the program, employing some 400,000 
workers, or 1% ofMexico’s total employment. The number 
ofmaquiladora-zone inhabitants, which was 2.6 million in 
1989, is 3.3 million today, and is expected to surpass 5 
million by the year 2000. 53 In 1989, the value added to 
material for export from the maquiladoras totalled $1.6 
billion (US).a The maquiladora sector is Mexico’s largest 
producer offoreign exchange, second only to the petroleum 
industry.% 

The expandingmanufacturing sector in themaquiladora 
has already overwhelmed the region’s essential 
infrastructure and natural resources; the pace of waste 
generation exceeds Mexico’s capacity to handle it. There 
is a very real fear that increasing trade liberalization 
through a NAFTA will increase the maquiladra problem. 
Moreover, a growing trend toward more sophisticated and 
complex production processes (as opposed to the light- 
industry, sub-assembly operations that dominated the 
maquiladora industry in the past), may result in more use 
of hazardous substances and the additional production of 
toxic waste.* The disposal of dangerous industrial waste 
is rigorously controlled in the US and Canada, but Mexico 
has only a handful of sites for dangerous wastes. 

While the Mexican government may have strict 
environmental laws on its books, modelled largely after 
those in the IJS, there are inadequate enforcement 
resources. Th.e current per-capita spending on 
environmental protection in Mexico is US $0.48, compared 
to $24.40 in the US. 57 At best, Mexican enforcement 
measures are s#potty and the government will have to 
police its environmental regulations more vigorously if it 
is to achieve co’mpliance with the standards it. has set. 
However, it does appear to be putting aside more resources 
to this end.= 
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In light of the environmental degradation of the 
maquiladora, it is argued that the border areas’ natural 
resources cannot handle the extra economic development 
free-trade advocates foresee. Under a NAFTA, further 
significant growth in the border regions of both countries 
could completely overwhelm efforts to develop and protect 
border resources properly, further endangering the 
environment and people in both countries. 

At present, Canada’s trading relations with Mexico are 
modest: in 1989, Mexico ranked seventeenth as acanadian 
trading market, while our exports to Mexico were worth 
$603,000,000 - less than half of 1% of Canada’s total ; 
exports;5g Mexican imports into Canada in 1989 totalled 
$1.7 billion, or 1% of Canada’s total imports. 

The current average duty rate on dutiable imports from 
Mexico is 10.6%. However, most Mexican goods are 
eligible for preferential rates under Canada’s Generalized 
System of Preferences (GSP) for developing countries, and 
many products enter duty free. This lowers the average 
rate of duty on all imports from Mexico to 2.4%. -It is argued 
that there will be no significant environmental 
consequences ofthe agreement because 85% ofthe existing 
trade between Canada and Mexico is now duty free. 

The environmental effect of a NAFTA was put on the 
agenda of some American decision-makers during the fast 
track debates in the spring of 199 1. As late as April of that 
year, neither the Bush administration nor the Mexican 
‘administration had conceded that a direct link existed 
between trade and the environment.60 The position of the 
Canadian government at that time was that a NAFTA 
would address trade-related environmental issues, while 
non-trade related environmental issues wouldbe addressed 
in parallel agreements, separate from the trade 
agreement.61 

A year later, the Canadian government’s position had 
not changed and the general approach to the environment 
and the NAFTA remained on two paralIe1 tracks. The 
trade- related environmental aspects ofthe NAFTA will be 
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included in the text, including standards related exclusively 
to products. The goal is to reduce any environmental 
impact and perhaps make environmental standardshigher 
by facilitating new technology and investment. The term 
“environment” will be included in the preamble to the 
general part ofthe agreement, in the chapter dealing with 
investment, and in the dispute settlement mechanism. 
Non-trade related measures (such as harvestingpractices, 
manufacturing processes, enforcement measures, etc.) 
will be dealt with in a parallel process. 

The Mexican, American, and Canadian governments 
agreed to conduct environmental reviews of a NAFTA. 
However, the review undertaken by the Canadian 
government will not be released for public comment. 
Instead, Canad,a has chosen to conduct an environmental 
assessment of a NAFTA at the Cabinet level, based on 
terms ofreference drawn up through a consultation process 
that includes some environmentalists. 

During the spring of 1991, a strong US environmental 
and labour lobby, the Public Citizen Watch, made it clear 
that environmentalists would oppose any free trade 
agreement with Mexico that was not linked, directly or 
indirectly, to st,rong environmental accords. There was 
concern that ifthe fast-track process were approved without 
a commitment being made to the environment, the 
environment would not be considered, given that, under 
that process, Congress has only 60 days after a completed 
trade agreement to debate, approve or reject it without 
amendments. TheenvironmentalgroupslobbiedCongress 
to oppose any fast-track negotiating process until such a 
guarantee was secured.= 

The lobbying efforts of Public Citizen Watch and other 
groups met with some success. In his letter to the 
congressional lieadership on May 1, 1991, in which he 
sought an extension of the fast-track procedure, President 
Bush responded to concerns about the environmental 
effects of a NAFTA. In order to secure votes for his 
negotiating authority, the President released an Action 
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Plan to deal with environmental, labour, and health issues 
in the negotiations; it included a promise to conduct a 
detailed review of the US-Mexico environmental issues, to 
be coordinated by the United States Trade Representative 
(USTR), with the assistance ofvariousother departments. 

Some members of Congress made fast-track support 
conditional on the implementation of the Action Plan; 
however, dissatisfied with the Administration’s response, 
the Sierra Club, Public Citizen Watch, and Friends of the 
Earth filed a law suit on August 1,1991, against the Office 
of the US Trade Representative. This was an attempt to 
force that Office to prepare environmental impact 
statements on the Uruguay Round and the NAFTA 
negotiations, which would publicly examine their 
environmental implications.63 

In October 1991, the US Administration completed the 
Review of US-Mexico Environmental Issues that had been 
announced in the letter to Congress, and released it for 
public comment. On February 25, 1992, Carla Hills and 
William Reilly announced the conclusions of the final 
Review in Los Angeles. 

The Review begins by stressing the strong record of 
bilateral cooperation on the environment between the US 
andMexico;64itarguesgenerallyaNAFl’Awouldencourage 
industry to shift away from the maquiladora sector, which 
would reduce environmental stress on the border region. 

The Review also argues that a NAFTA will not turn 
Mexico into a pollution haven for firms seeking to escape 
US environmental standards. It asserts that pollution 
abatement represents a small share of total costs for most 
industries and compliance costs tend to play a minimal 
role in decisions on plant locations.a 

It also suggests that any decision to relocate, based on 
such costs, would involve ahighly questionable assumption 
about the future of compliance costs in Mexico. This, 
combined with what the Review called‘historic sensitivity 
of foreign investment in a developing country such as 
Mexico”, led the authors to suggest that the public stance 
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of many large American companies may be to follow US 
pollution control practices and standards in their facilities 
outside of the US.= While that may be true of some large 
capital investors:, the philosophy may be less prevalent 
among smaller firms with minimal capital to invest, 

Congressional leaders were quick to respond to the 
Administration’s Environmental Review. In a letter to 
President Bush signed by more than 70 Democrats, 
Representative Ron Wyden charged that the draft Review 
“relies on trickle-‘down environmentalism to make all the 
problems magically disappear”.m 

Opposition to the three-way trade deal exists in Canada 
as well. Groups, such as the Pro-Canada Network and the 
Council of Canadians, claim that a North American trade 
pact “would give multinationals Canada’s resources, the 
US market, and Mexico’s cheap labour”.@ The Canadian 
government seems to hold the view that Mexico already 
has stringent environmental regulations on the books. 

In 1988, the Mexican governmentpassedthe GeneralLaw 
on Ecological Equilibrium and Environmental Protection, 
but there is widespread agreement that the lack offinancial 
and human resources have made enforcement dificult.6B 
It appears to be the Canadian Government’s position that, 
with the improved economic growth trade will bring, 
Mexico will be able to address the issue of environmental 
protection in a more satisfactory way.” This is consistent 
with the fundamental premise of the World Commission 
on Environment and Development (WCED): a reduction in 
poverty itself is a precondition for environmentally sound 
development. 

In its 1987 report, Our Common Future, the WCED 
illustrated clearly the links between patterns of economic 
development, including trade, and environmental 
stresses.71 It thoroughly documented the manner in which 
poverty andrisingpopulations make it enormously difficult 
for developing countries to pursue environmentally sound 
policies, even in thle best ofcircumstances. The Commission 
based its conclusions, in large part, on the rationale that 
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the poor cannot afford to protect the environment. 
Therefore, ifdeveloping countries are to achieve sustainable 
development, they must enjoy an increase in the standards 
of living and more efficient use of their resource base. 

The Canadian government articulated its support for 
the developing world in it’s 1991 Green Plan, which is 
intended to serve as a blueprint to guide Canadian 
environmental policy during the 1990s. Among the broad 
environmental policy objectivesin the Plan, thegovernment 
has committed itself to pursuing global solutions to global 
environmental problems. 

Specifically, this involves persuading as many developed 
and developing nations as possible to agree to the 
international conventions on climate change and 
biodiversity. The Canadiangovernmenthas also committed 
itself to helping developing countries achieve sustainable 
development by, among other things, increasing efforts 
aimed at helping them gain access to the latest skills and 
technology.72 

It appears that the Canadian government’s dedication 
to sustainable development supports a trilateral free 
trade deal insofar as one will lead to economic growth and 
prosperity in Mexico. As a major developing country, 
Mexico, foritspart, will increase the levels ofenvironmental 
protection its government can afford to offer.73 Addressing 
Mexico’s problems through freer trade may also increase 
the likelihood that it will agree to the global conventions 
discussed in the Green Plan. 

However, while the WCED spoke of wealth being a 
precondition for environmental protection, there are no 
guarantees. Perhaps, according to Canadian values, a 
richer Mexico is likely to be a more environmentally 
conscious Mexico. As yet, however, it is unclear whether 
many of Mexico’s present problems stem from its 
government’s inability, or unwillingness, to finance basic 
public services, such as clean water and sewage disposal. 
The assumption that an increase in wealth wi22 cause a 
corresponding increase in environmental protection leads 
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to questions about the power structure and domestic 
priorities in Mexico. 

ANAFPArepresents a real challenge to those seeking to 
link trade and the environment in a single negotiated 
agreement: each #country approaches the issue with 
different standards, a fact illustrated most clearly by the 
difference between the highly developed economy of the 
United States and the less developed Mexican economy. 
Canada is able to bring a unique perspective to the NAFTA 
bargaining table b’ecause, while it has a highly developed 
economy, Canada is able to empathize ‘with developing 
countries heavily dependent on the exploitation of natural 
resources and because it has experienced “green 
protectionism” at first hand. 

The failure of th.e US to convince a GATT panel that its 
domestic dolphin conservation measures were acceptable 
when applied extra-territorially (see page 335), has led 
environmental groups in the US to place even greater 
importance on th,e inclusion of environment issues in a 
NAFTA and has given environmentalists added 
ammunition in presenting their case to Congress.74 It has 
been suggested that the environment may well be the 
swing issue in the congressional debate over whether the 
NAFTA should be adopted now that it has been nego tiated.‘5 

Whether the environment is included in the trade 
agreement or in parallel bilateral agreements, it is clear 
the pressure to improve the state ofits environment will be 
brought to bear on Mexico. Thismightprovide opportunities 
for Canadian exporters of environmental monitoring 
equipment, prolcess control technology, consulting and 
engineering services, and (potentially) the chemical and 
the oil and gasindustries. 76 As well, considerable expertise 
and technology will be needed to deal with problems of 
toxic waste disposal and gas and waste emissions. 

The European Community 

The European Community (EC) iscanada’s second-largest 
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partner for trade, investment, technology, and tourism; 
its trade policies, therefore, have a significant impact on 
the Canadian economy. In 1988, Canadians bought more 
than $16 billion worth of EC goods and exported $11 billion 
worth to EC countries - 18% of all Canadian exports.77 
Most are resource commodities such aslumber, newsprint, 
grains, ores and metals, petroleum, natural gas, and fish. 
Few manufactured goods of Canadian origin are sold in 
Europe. 

There are currently 12 member countries in the EC, 
whose population has recently been increased by the 
inclusion of the former East Germany.78 As a trading bloc, 
the EC will probably expand further to include the six 
European Free Trade Association (EFTA) countries 
(Sweden, Norway, Iceland, Switzerland, Austria, and 
Finland) and perhaps, eventually, the remaining countries 
of Eastern Europe (including Poland, Hungary, Romania, 
Albania, Bulgaria, and the countries of the former 
Czechoslovakia and the former Yugoslavia). 

In July 1987, amendments to theTreatyofRome, known 
as the Single European Act, became effective. They set the 
course of the program known as “Europe 92”, the object of 
which is to eliminate all internal barriers to trade among 
the members of the EC and to create a single European 
market. This will be achieved by harmonizing product 
standards, resolving differences in national trade laws, 
and liberalizing financial services, among other actions. 

The Single Market Europe will create the world’s largest 
economic bloc, with more than 340 million people, (even if 
the EFTA countries or Eastern Europe are not included), 
a common trading strategy, and a GDP equal to that of the 
us. 

Among the effects of a Single Market Europe will be: 
* consolidation of European companies; 
l the reduction of production costs (thanks to economies 

of scale); 
* the reduction of transportation costs; and 
l the elimination of border measures within Europe. 
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There is no doubt that trade patterns between the EC 
and countries outside the Single Market will be affected 
over the next few years by these developments. It is 
important that Canada respond proactively, in order to 
maintain its present market in the EC and to capitalize on 
opportunities presented by the change. 

A further effect of Europe ‘92 could be an increase in 
trade barriers with non-EC countries, because ofincreased 
environmental regulation in a Single Market Europe. As 
this new market unfolds, the extent to which a satisfactory 
balance is achieved between restrictive trade practices 
and environmental protection will become clearer. The 
creation of a balance, acceptable to interests on both sides, 
is a fundamental. step in continued progress towards 
sustainable development. 

The European Community’s Environmental Program 
In conjunction with the implementation of Europe ‘92, 
there appears to be a trend toward more extensive and 
more stringent environmental regulation in Europe. In 
July 1988, the Community issued an environmentalimpact 
assessment directive (integrating ecological awareness 
into the plannin,g and decision-making process in all 
sectors) and ordered that certain categories of projects be 
subjected to impa.ct assessments. 

The Community claims that strict environmental 
standards are an economic, as well as an ecological, 
necessity - which probably means even stricter 
environmental controls in the future. The EC is currently 
creating a European Environment Agency (EEA) to act as 
the nerve centre for the existing national and regional 
agencies, thus enabling the EC to monitor environmental 
quality and developments on a European scale. The EEA 
will also provide objective and comparative data on the 
state of the environment in member states. 

These measures were prompted, in part, by the 
deteriorating state of the environment in Europe, and by 
increasing concern amongmembers ofthe European public 
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about environmental quality. Surveys show that, in recent 
years, public opinion has swung dramatically in favour of 
a more dynamic environmental policy. This was evident in 
June, 1989, when “green” parties won 30 seats in the 
European Parliament, making the greens the fifth-largest 
group in that body.7s The increased environmental 
regulation and growing public support will affect already 
changing trade rules and consumption patterns in the EC. 

1. Structure of the European Community 
The Single European Act will have implications for further 
environmental regulation in Europe, both substantively, 
through concrete provisions, and procedurally, in changes 
to the decision-making process. Therefore, it is important 
to understand the role of the primary policy making and 
decision making bodies. A brief outline follows. 

The European Commission is the executive arm of the 
Community; it proposes regulations and directives that, in 
addition to treaties, make up Community law. The 
Commission ensures that the common market is operating 
properly and enforces that law. The Commission is 
composed of 17 commissioners, two from each ofthe larger 
states (Germany, France, Britain, Italy, and Spain) and 
one each from the smaller member countries. The 
Commission has an administrative staff, based mainly in 
Brussels, consisting of some 14,000 officials working in 
approximately 20 Directorates-General (D-G). The 
environment falls under the jurisdiction of D-G XI. 

The Council of Ministers comprises ministers from 
member state governments and makes the Community’s 
major policy decisions. They participate, depending on the 
issues on the agenda: for example, agriculture ministers 
discuss farm prices while environmental ministers discuss 
environmental issues, and so on. The Council ofMinisters, 
which meets in Brussels and, a few times a year, in 
Luxembourg, has a general secretariat of about 2,000 
people; in 1988, it met 77 times. 

The Council can deal only with proposals from the 
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Commission and can alter them only by unanimous 
agreement;unanimityisalsorequiredforcertainimportant 
decisions. However, in order to strengthen the decision- 
making process, the Single European Act has extended the 
use of a qualified majority formula for voting on certain 
decisions, particularly in relation to the completion of the 
European internal market under Article 1OOA. In order to 
obtain a qualified Imajority, 54 votes, out of a total of 76, are 
needed to approve a Commission proposal.sO 

The European Court OfJustice, which sits in Luxembourg, 
comprises 13 judges, appointed for six years by consent of 
the member states. The Court’s role is to passjudgements, 
at the request of a national court, on the interpretation or 
validity of points of Community law, and, when asked by 
a Community institution, a government or an individual, 
to quash any measures adoptedby the Commission, Council 
of Ministers or national governments that it finds are 
incompatible with the treaties of the Community. 
Judgments of the Court, in the field of Community law, 
overrule those of national courts. 

Finally, the European Parliament, made up of 518 
deputies elected for five years, sits in Strasbourg.81 The 
Parliament serves as a legislature, participating in the 
formulation of directives, regulations, and Community 
decisions and commenting on Commission proposals; in 
addition, it is the EC’s budgetary and supervisory body. 
The Single Europe Act provides for cooperation between 
the Council and the Parliament, thus strengthening the 
Parliament’s legislative powers in such important areas 
as completion of the European internal market, among 
others. The effect of this change has already been felt in 
the Council’s environment-related decisions. 

2. The Single European Act and the Environment 
Prior to 1987, thlere was no explicit legal provision for 
dealing with Community environmental concerns: Article 
30 of the Treaty of Rome guaranteed the free movement of 
goods and servicesbetweenmember states, although certain 
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exceptions were permitted, such as measures that could be 
justified on environmental grounds. Environmental 
initiatives were traditionally pursued under Article 235, 
which allows the Community to take appropriatemeasures 
to attain Community objectives not expressly provided for 
by treaty power. 

However, changing environmental attitudes in Europe 
are evident in the legal provisions of the Single European 
Act itself: these include articles that empower and 
encourage the EC to co-ordinate the objectives offree trade 
with a high level of environmental protection, and confirm 
the desirability of pursuing environmental objectives as a 
legitimate end. 

There are now provisions in the Single European Act 
that require the EC Commission to establish and enforce 
a high level of protection for the environment and for 
human health. The environment is now a specific part of 
the Treaty of Rome; it is the underpinning of other 
legislation, a signal that environmental protection should 
be a component ofthe Community’s other policies. Notably 
and for the first time, Articles 1OOA and 13OR, S and T, 
acknowledge the need to combine free trade objectives 
with environmental protection. The philosophy of the 
Community’s environmental program is stated in 
paragraph 2 of Article 130R: 

“Action by the Community relating to the environment 
shall be based on the principles that preventative action 
should be taken, that environmental damage should, as 
a priority be rectified at source, and that the polluter 
should pay. Environmental protection requirements 
shall be a component ofthe Community’s other policies.” 

Article 130R sets out the objectives of the EC, which are 
to direct environmental action as follows: 

i. to preserve, protect and improve the quality of the 
environment; 

ii. to contribute towards protecting human health; and 
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iii. to ensure a prudent and rational utilization ofnatural 
resources. (pa.ragraph 1) 

Currently, mixed signals are emanating from the 
European Court ofJustice (ECJ) on how it will interpret 
the provisions of the Single European Act and the extent 
to which it will reinforce the general trend toward higher 
standards of environmental protection.- In the Danish 
Bottle Case of September 1988,= the Court considered 
whether the Danish system of requiring returnable 
containers for beelr and soft drinks and requiring licenses 
for new types of containers was an unjustifiable restraint 
on trade, in light of Article 130R. 

It applied a two-stage test: 
First, the Court asked whether national measures taken 

toprotecttheenvironmentcouldbeconsideredtoconstitute 
a “mandatory requirement” limiting the application of 
Article 30 of the Treaty of Rome (which guarantees the free 
movement ofgoods and services between member states), 
in the absence ofC!ommunityrules. It found, that by virtue 
of the provisions in the Single European Act, measures 
taken to protect the environment would constitute 
“mandatory requirements”, which would limit the 
application of Article 30.= 

Second, the EC!J asked whether the level of protection 
required was excessive or unreasonable and whether the 
measures taken were necessary and proportional; it found 
thattheDanishk!gislationfailedthetest,thatitsmeasures 
were disproportionate to the objective pursued and that 
they could be pursued in a less discriminatory manner. 

Notwithstanding the result in this case, it is significant 
that the ECJ accepted the principle that a measure taken to 
protect the environment could, in some circumstances, be a 
legitimate barrier to trade, as long as it was not so drastic 
that it had an effect on trade that was disproportionate to the 
legitimate environmental objective. Failing another test 
case, it is difficult to predict how this principle will be applied 
in the future.= 

However, it was almost testedin 1989, in a case involving 
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catalytic converters, during the debate on EC car-exhaust 
standards. The Commission put forward a proposal on 
emission standards set at the level of the lowest common 
Community denominator. Some member states felt that 
they could not meet those standards and the Council of 
Ministers very nearly rejected the proposal. However, the 
Dutch wanted to move more rapidly with stricter standards 
and threatened to take the case to the Court, thus forcing 
the European Parliament to take the initiative and make 
some formal proposals itselfin this area. The Council then 
had to decide whether to accept the Parliamentary 
proposals, knowing that, if the Dutch pressed their case in 
the Court based on the test in theDanish Bottle Case, they 
would likely have won. 

Faced with the pending Court case, pressure from the 
European Parliament, and the possibility of European 
elections in 1989, the hitherto reluctant member states in 
the Council adopted the proposals much earlier than 
would otherwise have been the case and the issue did not 
come before the Court. 

It is significant that the European Parliament took the 
initiative for the first time, as it is entitled to do under an 
amendment to theSingle EuropeanAct, to make proposals 
to the Council. By virtue of this new role, the Parliament 
will increasingly be able to translate political pressure 
from its constituents into legislation. 

In July 1990, the European Court ruled on a procedural 
point ofinterpretation that will affect the decision-making 
process in the Council on issues of waste management 
because it suggests that there is a high degree of 
environmental consideration in the Court. Articles 13OR- 
T, which deal substantively with the environment, require 
unanimity in the decision makingprocess. Article 1OOAis 
the basic Single Market Article which stipulates that, 
when legislation is being developed to ensure the circulation 
of goods within the Single Market, it can be based on a 
qualified majority in Council. Paragraph 3 ofArticle 1OOA 
sets out a fundamental requirement for stringent 
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environmental regulation in this context: 

“The Commission, in its proposals, laid down in para 1, 
concerninghealth, safety, environmental protection and 
consumer protection, will take as a base a high level of 
protection.” 

Current legislative proposals on the environment that 
relate to product standards or their impact on 
competitivenessaresubjecttomajorityvotingunderArticle 
100A; the remainlder will require unanimity under Article 
130s. A test cas,e on the Council’s use of Article 13OS, 
regarding a directive on waste from the titanium dioxide 
industry, has clarified the distinction between the use of 
the two articles andopenedup the decision-makingprocess 
in favour of increased environmental protection. 

In the titanium dioxide case the Commission put forward 
legislation based on Article lOOA, regulating trade in 
titanium dioxide and titanium dioxide waste, because the 
product would be circulated within the Community. Some 
member states disagreed that 1OOA should be the basis for 
the proposal, arguing that it was an environmental problem 
and should be dealt with under Article 130s. The 
Commission took the issue to the Court, which ruled that 
the proposal was properly made under Article 1OOA By 
classifying the issue ofthe movement of waste as pertaining 
to the free movement of goods within the Single Market, 
the Court has effectively ruled that decisions of that kind 
can now be taken by a qualified majority; it will mean an 
easier decision-making process and will prevent a few 
“dirty” countries from blocking stricter environmental 
regulation in that area. 

The debate between the use of 1OOAand 130s continues in 
the context of legislation being proposed to implement the 
Base1 Convention on the Transboundary Movement of 
Hazardous Waste. However, in light of the decision in the 
titanium dioxide case, it appears that the legislation will be 
proposedunder lOOAandsubjectonlytoaqualifiedmajority. 
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3. The Environmental Agenda 
Regulations encouraging and enforcing higher levels of 
environmental protection already extend into much of the 
European economy. In a number of instances, the EC’s 
environmental legislation sets standards that must be 
met by products offered for sale in the Community. 

Eighty standards-related directives have been proposed 
by the EC Commission as part of the 1992 Single Market 
Program: maximum noise levels for such products as 
motorcycles, aircraft, and other types of machinery have 
been established and the EC is setting stricter standards 
for: automobile emissions; leadingasoline; the importation 
of CFCs; air and water pollution; recycling; toxic waste; 
and, ofparticular importance to Canada, standards relating 
to forest products. The latter include: phytosanitary 
requirements; better control of imported lumber that has 
been treated with anti-stain chemicals; greater use of 
recycled fibres in newsprint and other paper products. 

There is a real possibility that the EC will ban pulp 
produced by processes exceeding certain emission 
requirements; in addition, the EC’s expected approach to 
testing and certification will be important to Canadian 
exporters. The EC Council will permit the EUROCOM to 
negotiate agreements recognizing third-party testing and 
certification; regimes are now being established for both 
mandatory and voluntary standards. A scheme of 
environmental labelling, which would enable consumers 
to make buying decisions that encourage higher standards, 
is also being considered.ffi 

The Challenges and Opportunities for Canadian 
Industry 
Howshouldcanadianindustriesandgovernmentsrespond 
to the trend toward higher levels of environmental 
protection in Europe? In particular, what challenges and 
what opportunities do environmental developmentsin the 
EC present to Canadian exporters? 
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1. Challenges for Canadian Industry 
Canadian industry has a number of concerns about 
environmental legislation in the EC. Many small and 
medium-sized firms are worried that changes may occur 
so quickly that .it will be difficult for them to obtain 
information, on a timely basis, about EC standards. Even 
when information on proposed changes is available, 
Canadian firms may be unable to influence their content. 
Canadian exporters will be forced to modify designs in 
order to meet new EC standards, often on very short lead 
times; moreover, differences between Canadian and EC 
standards will probably also increase their costs of doing 
business. Therefore, convenient procedures for mutual 
recognition of certification and testing of third-country 
products are important for Canadian exporters. The EC 
has indicated that,, when there is a requirement for testing 
products of so-called third parties (for example, Canadian 
firms), it will accept results only from an EC-recognized 
testing facility unless a bilateral agreement has been 
reached with the third party. The Canadian government 
is currently negotiating such an agreement. 

Some sectors of the Canadian economy face particular 
threats. For example, Canadian exporters offorest products 
may have to respond to EC regulations affecting the 
standards for structural timber, the importation of 
Canadian green softwood (which EC plant health 
authorities believe contains a microscopicorganism that is 
perceived as a threat to European forests), and the 
previously mentioned importation of lumber treated with 
allegedly toxic anti-stain chemicals. As well, EC consumers 
are demanding greater use of recycled fibres in newsprint 
and other paper products. An EC ban on pulp produced by 
processes exceeding certain emission requirements is a 
possibility. 

The importance of the EC as an export market for 
Canadian forest products should be noted: in 1989, it 
totalled $3.3 billion, making the EC Canada’s second- 
largest market for forest products, after the United States. 
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Other Canadian industries may face threats as well: EC 
directives that set upper limits on noise emissions from 
such machines as lawn mowers mean that, if they are to 
continue to sell in the European market, North American 
producers will have to lower the operating speeds of their 
equipment or redesign engines to make them quieter. The 
occasional or low-volume exporter may find that it is no 
longer profitable to remain in the EC market. 

2. Opportunities for Canadian Industry 
Canadian exporters also stand to benefit from the 
developing EC framework for environmental protection: 
common European standards and testing procedures will 
enable them to develop and sell products more efficiently 
than ever before, on a Europe-wide basis. In general, 
Canadian firms (both exporters and manufacturers in the 
EC) will face a more coherent, open, and organized EC 
marketplace. The development of European standards 
will help open up the EC’s government procurement market. 
Moreover, the principle of non-discrimination means that 
products originating in Canada must be granted access to 
certification systems on an equal footing with products 
originatingin the EC, whether those systems arevoluntary 
or mandatory. Canadian products can be refused only for 
the same reasons as products originating within the EC: 
non-conformance to standards or lack of safety. 

Among the types of Canadian exporters that could benefit 
from higher levels of EC environmental protection are the 
automobile industry and suppliers of environmental 
equipment and services. By 1992, automobiles sold in 
Europe will, in large measure, have to conform to higher 
emissions standards, comparable to those already in place 
in North America. On the basis of current technology, 
these standards can be met only by catalytic converters, 
giving Canadian suppliers of catalytic converters and 
other emission control equipment the benefits of the EC’s 
higher environmental standards and its Europe-wide 
approval processes. 
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Canadian suppliers of environmental equipment and 
services able to compete in the European marketplace 
could also profit from higher EC environmental protection 
standards. The West European market for pollution control 
equipment, such as waste disposal technology, is $40 
billion annually. The EC chemical industry will be looking 
for expertise and technology tohelp it deal with toxic waste 
disposal and gas and waste emissions. These markets 
present opportunities for Canadian exporters of 
environmental monitoring equipment, process control 
technology, and consulting and engineering services. 

However, Can,adians will face well-established and 
technologically sophisticated European competitors. 
Nevertheless, ,the potential for all suppliers of 
environmental equipment and services is huge; it is 
estimated that more than one million people in the EC are 
employed in the plollution control industry and its related 
services. 

The Major Multilateral Institutions 

Within the global community, management ofproliferating 
trade-environment relationships has been taken up by the 
three major international systems active in shapingglobal 
order: 

First is the General Agreement on Tariffs and Trade 
(GATT), the de facto replacement for the intended 
International Trade Organization (ITO) designed as part 
of the UN galax;y of broadly multilateral institutions 
during and after the Second World War.87 

Second is the more recent and more narrowly multilateral 
Organization for Economic Co-operation andDevelopment 
(OECD), centredon the developed countries ofthe “Atlantic” 
region, but with Pacific countries included as well. 

Third is the modern plurilateral Group of Seven, of the 
major industrial democracies and the European 
Community, founded in 1975. 

All three have rlecently institutionalized trade and the 
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environment on their agendas. 

The GeneralAgreement on Tariffs and Trade (GATT) 
The GATT, a multilateral treaty, is subscribed to by 108 
countries, known as “ContractingParties”, which, together, 
account for nearly 90% of world trade. Established in 
1947, the GATlYays down agreed-on rules for international 
trade and functions as the principal international body 
negotiating the reduction of trade barriers and other 
measures that distort trade. 

In order to achieve sustainable development, it is 
important that the international trading system establish 
a mechanism that balances the economic trade-offs 
associated with legitimate domestic measures for 
environmental protection and the restrictions on free 
trade that often result. 

Articles I-III ofthe GA’M’embocly thefundamentalrules 
ofmost favourednation treatment and national treatment. 
Under the latter, domestic taxes and regulations can be 
extended to imports if they are applied equally to domestic 
and all sources of imported “like proclucts”, and do not 
provide protection to domestic industries. Most subsidies 
are tolerated under the GATT if they do not harm other 
export interests; however, production subsidies that injure 
domestic industry can be countervailed. With some 
exceptions, quantitative restrictions on exports or imports 
are prohibited in principle by Article XI. 

Even the most conservative traders now accept that there 
is a link between international trade and environmental 
protection, alink which theGATI’has recently acknowledged 
in a published report. While the report recognizes the 
relationship, it denounces unilateral acts purporting to 
protecttheglobal commonsat theexpenseofexportpartnerss8 
At present, some perceive an apparent failure of the 
multilateral trading system to take the environment 
adequately into account, and see a contradiction between the 
principles of trade policy in the GATT and current 
requirements for protecting the environment. 
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The GATT has tangentially dealt with environment- 
related trade issues within the context ofgeneralprovisions 
most applicable to environmental issues: Article XX, the 
Standards Code, and the Subsidies Code. As environmental 
issues become more important to the public and to 
politicians, it is vital that a means be devised to balance 
the fewest trade impediments with protection of the 
national and global environment. 

1. Article XX 
In the GATT, environmental measures that impinge on 
trade, in contravention ofthe GATTrules, maybe justified 
as falling within the scope of Article XX. Although 
protection ofthe environment is not specifically mentioned 
in the objectives included in that Article, sub-paragraphs 
(b> and <g) permit countries to exempt measures from their 
GATT obligationsifthesemeasuresmeet the stated criteria 
(see top of page 307). 

Such measures must not result in “arbitrary or 
unjustifiable discrimination between countries where the 
same conditions prevail” and they must not represent “a 
disguised restriction on international trade”. 

There are a number of problems associated with using 
Articles XX(b) and (g): 

l Most fundamentally, there is no clear understanding 
concerning the application ofArticle XX to environmental 
measures. Where there is interpretation, it provides little 
guidance.8g 

l A second problem is that Article XX does not specify 
where the “protection” should occur, in the importing or 
exporting country. This blurs its application in regard to 
product andproces’s-relatedmeasures and to transnational 
pollution. 

A broad interpretation would extend the scope of Article 
XX to process-related pollution in other countries and 
allow importers to justify domestic protection, which would 
ultimately lead to the collapse of the GATT rules. That 
interpretation was rejected in the tuna/dolphin ruling. 
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Article XX(g) appears best-suited to embrace 
environmental issues generally and has been invoked 
twice in cases involving Canadian exports. In 1981, the 
American government invoked XX(g), in an attempt to 
justify an embargo on Canadian exports of tuna to the US. 
TheCanadiangovernmentinvokeditin 1987,inanattempt 
to exempt its processing requirements for all West Coast 
salmon and herring from the application of Article XI of 
the GATT. In both cases, GATT panels held that the 
prohibitions were not saved by Article XX(g). 

In its most recent interpretation, a trade measure coda 
be considered to be made effective only “in conjunction 
with” production restrictions (which had been the finding 
in the tuna case), if it wasprimarily aimed at making such 
restrictions effective.BO 

In the case ofhealth and phytosanitary exceptions, there 
is no clear understanding of whether Article XX(b) (which 
may be used by contracting parties, in certain 
circumstances, to justify measures that would otherwise 
be contrary to their GATT obligations) applies to imports 
of products which, themselves, could pose a direct threat 
to human, animal or plant life in the importing country, or 
whether they can be applied to environmental control 
measures and to trade sanctions aimed at enforcingprocess 
standards. 

Neither is there a definition in the GATT of the 
requirement that a measure be “necessary” to achieve a 
stated goal; interpretation by GA’M’ panels has given this 
word a very restrictive meaning.91 Article XX provides no 
guidance or interpretation for assessing the extent to 
which a restrictive trade practice is warranted by 
environmental objectives. Because the issue of 
proportionalityhas notbeen addressed, there is a question 
of how to establish an appropriate balance between 
environmental goals and trade barriers. 

GATT, Tuna-Dolphin Panel Decision 
The most recent commentary on ArticleXX (b> and (g> by 

a GATT Panel occurred in the Tuna-Dolphin decision of 
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September 1991. In February 1990, Mexico complained to 
the GATT that provisions under the US Marine Mammals 
Protection Act, colmpellingan embargo on tuna from Mexico 
because Mexican vessels caught too many dolphins in 
their nets while harvesting tuna, was inconsistent with 
the Article XI prohibitions on quantitative restrictions in 
the GATT. A panel considered the question and found in 
favour of the Me:xicans. The panel held that the ban on 
imports of tuna from Mexico was inconsistent with Article 
XI. Dismissing the US argument that these were not “like 
products” because of the manner in which they were 
harvested, the panel held that the discrimination was not 
based on the product but on the process by which it was 
harvested, which is not allowed. The US sought to defend 
the embargo under the Article XX(b) and (g) exceptions. 

Article xxc6) 
The GATT panel found that the US direct import 

prohibition could not be justified under the exception in 
Article XX(b). In s;o doing, it ruled that Article XX(b) could 
not be applied to processing standards outside the 
jurisdiction of the country imposing the trade measure. 
The US had argued that the trade measures taken under 
the MMPA were “necessary” within the meaning ofArticle 
XX(b) because there were no alternatives reasonably 
available to the US to protect dolphin life and health 
outside its jurisdi:ction. 

The panel examined the provision’s legislative history 
and found indications that the drafters of Article XX 
focused on the use of sanitary measures to safeguard life 
or health of humans, animals or plants within the 
jurisdiction of the importing country. This supported the 
panel’s conclusion that the provision was intended to 
apply only to measures within the jurisdiction of the 
contracting party applying them. 

While Article XX(b) allows each contracting party to set 
human, animal, and plant standards, the trade measure 
requiring justification under Article XX, and not the 
standards itself, must be “necessary” and not “constitute 
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a means of arbitrary or unjustifiable discrimination”. 
Article XX was intended to allow contracting parties to 
impose trade restrictive measures inconsistent with the 
GATT to pursue overriding public policy goals to the 
extent that such inconsistencies were unavoidable. In this 
case, the panel held that the US had not exhausted all 
reasonablyavailableoptionsforprotectingdolphins,using 
measures consistent with the GATT (in particular, by 
negotiatinginternational co-operativearrangements). The 
panel further ruled that, even assuming an import 
prohibition was the only resort reasonably available to the 
US, the particular measure it had chosen could not be 
considered “necessary” within in the meaning of Article 
XX(b). This was based largely on the fact that the maximum 
rate of incidental dolphin-taking that Mexico had to meet 
was linked to the taking rate actually recorded for US 
fishermen during the same period; therefore, Mexican 
authorities could notknow at any given time whether their 
policies conformed to theUS dolphin-protection standards. 

Article 20X& 
The US also argued that measures taken under the 

MMPA are “primarily aimed at” protecting an exhaustible 
natural resource - dolphins. It argued that the import 
restrictions on certain tuna and tuna products under 
MMPA were “primarily aimed at rendering effective 
restrictions on domestic production or consumption of 
dolphins”. Mexico argued that US measures were not 
justified because the provision could not be applied extra- 
jurisdictionally. 

The panel noted that xX(g) requires that the measure 
relating to the conservation ofexhaustiblenaturalresources 
be taken “in conjunction with restrictions on domestic 
production or consumption”. It found that a country can 
effectively control the production or consumption, of an 
exhaustible natural resource only to the extent that the 
production or consumption is under its jurisdiction. 

This suggests that Article XX(g) was intended to permit 
contracting parties to take trade measures primarily aimed 
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at effectivelyrestrictingproduction or consumption within 
their jurisdiction. The panel also pointed out that, while 
Article XX(g) allows each contracting party to adopt its 
own conservation policies, the trade measure involved(not 
the conservation regime) must be related to conserving an 
exhaustible natural resource and not constitute a “means 
ofarbitrary or unjustifiable discrimination...or a disguised 
restriction on international trade”. 

The panel deckled that, in this case, the restriction was 
based on uncertain conditions and could not be regarded as 
aimed primarily at the conservation of dolphins. 

In rejecting an extra-jurisdictional application ofArticle 
XX(g), the panel said that, if it accepted the US argument, 
each contracting party could unilaterally decide the 
conservation policies from which others could not deviate 
without jeopardising their rights under the GATT. 

The ruling suggests that the extent of exceptions to 
Article XX allows a contracting party to tax or regulate 
imported product,s and similar domestic products, as long 
as taxes orregulatJons do not discriminate against imported 
products or afford protection to domestic producers. It also 
suggests that a contracting party is free to tax or regulate 
domestic production for environmental purposes. However, 
a .party may not, restrict imports of a product merely 
because it originates in a country with environmental 
policies different from its own. If the product is not 
dangerous to either a consumer or the environment, the 
GATT would consider the import ban an illegal non-tariff 
barrier. Import restrictions “must concern the 
characteristics ofthe product itself, and cannot reflect the 
processes by which the product is made or caught, as the 
case maybe. Clearly, taxes could apply only to the product, 
as such, once it arrived at a nation’s border, and could not 
be attached to the method by which it was produced. 

The panel rejected the argument that Article XX(b) can 
be extended to cover process standards, citing as its reason 
that “a contracting party cannot unilaterally decide what 
is best for the international community,,. The panel 
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interpreted the GAYI% language narrowly but in a way 
consistent with prior decisions and with the legislative 
history of the GATT provisions. 

Nevertheless, in acknowledging the ability of countries 
to set internal standards aimed at environmental protection 
and to tax and regulate for that purpose, the GATT went 
further in recognizing legitimate environmental concerns 
of the contracting parties than it had in the past. 

2. TheAgreement on Technical Barriers to Trade (Standards 
Code) 
The Agreement on Technical Barriers to Trade (Standards 
Code) provides a framework for dealing, at the multilateral 
level, with trade-related issues arising from technical 
regulations and standards. The Code was concluded in 
1979 during the Tokyo Round of trade negotiations within 
the GATT. It includes a provision that mirrors the language 
of GATT Article XX, but speaks explicitly to the 
environment, The Preamble recognizes that: 

“no country should be prevented from taking measures 
necessary . . . for protection of human, animal, or plant 
life or health, or the environment.” 

However, these provisions are subject to a requirement 
that the standards not be applied in an arbitrary or 
unjustifiable manner that would allow discrimination 
between countries in which the same conditions prevail. 
They prohibit technical environmental measures in 
agreements and standards that create unnecessary 
obstacles to international trade. Thisimplies that countries 
are not required to dilute their environmental standards 
vis-&is imports if such standards are higher than those 
of other countries, provided the measures are necessary to 
meet a valid environmental objective. 

However, the Code provides no more clarification than 
does Article XX concerning the meaning of “necessary” or 
“justifiable” measures. Moreover, in principle, a country 
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can set any standards for processes or production of goods, 
but it is unclear under the Code whether it can require 
similar treatment from countries from which it imports. 

This issue was explored, but not resolved, in the US-EC 
hormone beef case, which could not be settled in the 
dispute settlement mechanism of the Code. The case was 
further complicated by the role of scientific evidence in the 
Code’s dispute settlement mechanism; it provides for the 
establishment of a technical expert group to make findings 
on the detailed scientific judgments involved, and to rule 
on the legitimacy of the judgment. However, there is 
neither guidance on how to assess conflicting evidence nor 
an interpretation of risk acceptability. 

Both the substantive and procedural shortcomings of 
the Code have been exposed by the hormone beef 
controversy, in which the EC refused to acknowledge the 
United States’use ofthe dispute settlement procedures for 
creating a technical expert group. The debate over the 
hormone level necessary or unnecessary to protect human 
health is, ultimately, a question of whether there is, in 
fact, a level of acceptable risk - a question that straddles 
the ground betwefen science and public policy. 

Similar environmental concerns will arise as 
environmental standards are challenged under the Code, 
given the undefined level of environmental risk that parties 
must demonstrate if they want to determine or challenge 
technical specifications - the existing Code machinery 
appears unsuited to dealing with such issues. The hormone 
beef case has resulted in a stalemate and, since 1989, 
formal dispute settlement talks have gone on, while proper 
application of the dispute settlement procedures of the 
Code to the EC ban remain in dispute.92 

3. GATT Subsidies Code 
The cost of compli,ance with new environmental standards 
and regulations involves problems, particularly for 
countries or industries that find it dif%cult to finance 
necessary technology. Currently, some government 
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subsidies to domestic industry might be considered as 
“unfair trading practise” under the GATT. This is because 
the Subsidies Code includes no definition of subsidies, and 
because its rules are based on the concept that government 
support to reduce industrial costs give domestic firms an 
unfair advantage in international trade and are subject to 
trade actions by other countries. 

The vulnerability of environmental subsidies to 
countervail generally depends on whether they are linked 
to specific industries and cause injury to foreign producers 
of similar products. 

Under a draft subsidies code that was being negotiated 
at the Uruguay Round, there would have been three tiers 
of subsidies: Yed”, “amber”, and “green”. Red subsidies 
would be banned as constituting unfair trading practices; 
amber-category subsidies would be permitted, subject to a 
countervailing duty; while green subsidies would be non- 
actionable. The draft code would consider a subsidy to be 
green and non-actionable if it constituted assistance to 
promote the “adaption of existing facilities to new 
environmental requirements imposed by law and/or 
regulations which result in greater constraints and 
financial burden on firms”; however, among other things, 
the subsidy would have to be a one-time, non-recurring 
measure, limited to 20% of the cost of compliance.93 

In the latest version of the draft subsidies code, non- 
actionable environmental subsidies have been omitted, 
perhaps because of some opposition to a non-actionable 
category of subsidy.s4 

4. The GATT’s Environmental Agenda 
These are just some problems in the GATT that may leave 
it ill-equipped, in its present form, to deal with the growing 
number of environmentally related trade issues. The 
environment has not been on the table during the Uruguay 
Round negotiations and little work has been done within 
the GATT to strengthen certain aspects of the rules in 
Article XX and the Standards Code. 
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Among the issues at the Uruguay Round that would 
have environmental implications is that of reducing tariff 
and non-tariff barriers to tropical products. 
Environmentalists are concerned that this would reduce 
the cost of raw timber products and the revenue of the 
producer countries, thusincreasingthe exploitivepressures 
on tropical forests, and present GATT rules prohibit the 
useofimportrestrictionsleviedonthegroundsofquantity. 

Environmentalists are also concerned that the Round’s 
stated goal of working toward harmonization of 
phytosanitary regulations will lead to an overall weakening 
of standards. Further discussion of the Standards Code 
revolves around a draft of a “proportionality principle”, to 
test the validity of standards: trade-restrictive effects 
should be proportional to the legitimate objectives of the 
proposed regulation (protection of the environment, etc.). 
The need to base standards on scientific evidence is also 
more explicitly recognized.s5 

In July 1989, the GATT Council agreed to establish a 
Working Group on the Exports of Domestically Prohibited 
Goods and Other HazardousSubstances. This was largely 
in response to concern expressed by some developing 
countries at what they perceive as an increasing trend by 
industries and firms to export to Third World countries 
products that have been banned or restricted in domestic 
sale for reasons of health, safety or environmental 
protection. 

Countries would be required to participate in a 
notification system for such products and the Group is 
working to complete a draft agreement which, when ready, 
will be presented to the GATT Council. While the Group’s 
mandate was extended in December 1990, there had been 
no decision, as ofM:arch 1992, on the export ofdomestically 
prohibited goods. Any agreement that is finally reached 
will undoubtedly have trade implications. 

At the December 1990 contracting parties’ session, 
Switzerland made a statement on behalf of the EFTA 
member countries, suggesting that the GATT should begin 
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studying the inter-relationship oftrade and environmental 
policy. A proposal for the reactivation of the 1971 Group 
on Environmental Measures and InternationalTrade was 
offered by Austria (again on behalf of the EFTA countries) 
at the GATT Council meeting in February 1991. This 
Group met for the first time in November, 1991 and has 
agreed to focus on three issues: package labelling; 
transparency; and the relationship between the GATT 
and existing international environmental agreements. 

5. The GATT Under Attack 
Recently, the ruling of the GATT Panel in the tuna/dolphin 
dispute led some to label the GATT as being “anti” the 
environment. The preliminary ruling provoked swift and 
hostile reactions in the United States over such questions 
as US.sovereignty in enforcingits environmental laws and 
maintainingits self-defined role as aleader ininternational 
environmental stewardship.% 

This backlash has led to proposals that the US change 
international tradingrulesunilaterally toprotectits ability 
to enforce its environmental laws, regardless of their 
effects on trade. The idea threatens to undermine 
multilateral trading rules generally. 

On October 30,1991, Senator Max Baucus, chair of the 
trade subcommittee, introduced his “New Trade 
Initiative”.s7 It calls for creation of an Environmental Code 
in the GATT, modelled on the current Subsidies Code. He 
suggests that, under it, each nation should be allowed to 
set its own environmental standards; be permitted to ban 
or curb imports of goods produced in a manner that 
violates internationally recognized norms “such as tuna 
taken by drift net fishing”; and should be able to impose 
trade sanctions to enforce international environmental 
agreements.s8 

Senator Baucus also proposed imposition ofoffset duties. 
If imported products (or the processes used to produce 
those products) do not meet the importing nation’s 
environmental standards, duties could be applied to the 
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imported product, provided the following criteria are met: 
that the environmental protection standards being applied 
have a sound scien tiflc basis; and that the same standards 
be applied to all c:ompetitive domestic production. The 
offsetting duties would be set at a level sufficient to offset 
any economic advantage gained by producing the product 
under less stringent environmental production 
regulations.m 

Widespread support for similar protection for US industry 
has led to introduction of the International PolEution 
Deterrence Act of 1991, sponsored by Senator David 
Boren.loo The Boren bill cites the burden on US industries 
posed by US environmental laws, and the resulting 
competitive disadvantage they suffer.lol It seeks to capture 
environmental degradation as a cost in the production 
process by allowing the imposition of countervailing duties 
on imports from countries that do not impose strict 
environmental standards. The bill would use the proceeds 
of the countervailing duties to finance transfer or sale of 
pollution and control equipment to developing countries, 
and create a fund to help US companies develop new 
environmental technologies.102 

While this legislation has been praised in the US as an 
innovative approachfordealingwith environmental issues, 
it is important to note that the level playing field is a 
double-edged sword: lax environmental standards may 
give less developed countries an unfair trade advantage 
but this kind of proposal shows clearly why third-world 
nations fear that the industrial world will use its tougher 
health, safety, and environmental standards to erect non- 
tariff barriers to trade. 

It is not surprising that the GATT approaches such 
proposals with cautious disapproval. Under existing GATT 
rules, it is very difficult to increase a country’s tariffs on 
products origina.ting in countries with less strict 
environmental polices. First, many tariffs are “bound’ 
under the GATT and cannot be raised, except through an 
elaborate re-negotiation process. More important, however, 
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such a tariff would violate the GA’IT’s “most favoured 
nation”(MF’N) principle. lo3 Even those who would dismiss 
the relevance of current GATT rules in this debate might 
have reservations about opening the floodgates to any 
number of barriers to trade. 

Meanwhile, the European Community asked the GAYI’ 
to put the tuna dispute on the agenda of the meeting of the 
GATT Council on February l&1991. The US Commerce 
Secretary had convinced the Mexican government not to 
press the panel decision at the GATT General Council 
meeting on October 8, 1991.‘@’ Mexico agreed to defer 
pursuit of its GATT victory indefinitely while the parties 
worked out a plan that would make Mexico’s tuna 
harvesting less dangerous to dolphins. The GATT Council 
must formally adopt the report before the decision has 
legal force. 

In January 1992, a US Federal Court decision extended 
the tuna ban to 20 other nations suspected of trans- 
shipping Mexican tuna. lo5 The EC has the support of a 
number of non-European countries that asked the Council 
to adopt the panel report opposing the embargo.lo6 The EC 
claims that the secondary embargo imposed by the US on 
so-called “dirty tuna” affected some 4 million ECUs in 
Communityexportsoftunato theUS.lo7Seventeennations 
(the EC counted as one) spoke in the tuna debate, and all 
but the US and Mexico called for adoption of the report. 

American and Mexican representatives at the Council 
meeting were convinced that their ongoing bilateral talks 
were the best way of resolving the dispute and said they 
were not ready to accept the GATT panel’s preliminary 
finding. Recently, the two parties came to an agreement 
by which the Mexicans will amend their fishing laws to 
ensure that dolphins are protected; Mexico is committed 
to making the changes within two years. By 1994, there 
should be a total moratorium onfishingforyellow-fin tuna 
using the current nets. 

However, the debate brought the issue of unilateralism 
to a head in the GATT. A spokesman for the European 
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Community issued a statement insisting that the panel 
report be adopted and threatening to launch its own 
complaint on the issue in the GATT. Moreover, the 
statement noted that, while the Community does not 
contest the validity of the US objective to protect dolphins, 
it did “oppose all unilateral action to impose US standards 
on third countries”. The Commission said that “measures 
forthe conservation oflivingresourcesincludingdolphins, 
should be agreed through multilateral work rather than 
through the unilateral setting of trade-restrictive 
conservation/ecola~gical rules”. 

This viewpoint is consistent with the position of the 
GATT, set out in its Report of February 12, 1992, “Trade 
and Environment”‘, which defended the panel’s ruling and 
condemned the use of unilateral action. It argued that 
trade measures are, at best, inefficient ways to reach 
environmental goals and, at worst, are seen as thepowerful 
rich countries forcing their values on small ones. It 
criticized the efforts of some countries to influence the 
environmental policies of others by taking unilateral trade 
measures, such asimportbans, and also criticized countries 
that, in attemptingto enable“clean”companies to compete, 
advocate duties on imports of products made in countries 
with lax, less cost1.y environmental standards. 

The GATT Report warned against “environmental 
imperialism”,108 and Arthur Dunkel, in promoting the 
report, expressed concern about “the risk of the issues of 
the environment being kidnapped by trade protectionist 
interests” through the unilateral imposition of special 
environmental duties.10s 

The report concluded that the GATT rules and dispute 
settlement procedures will not frustrate any country’s 
efforts to improve domestic environmental standards, 
although theymightfrustrateunilateral“vigilante action” 
by one country against another. These comments and 
conclusions appear to be directed in support of the panel 
decision in the tuna/dolphin case. 
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6. A World Trade Organization (WTO) 
In April 1990, Canada’s International Trade Minister, 
John Crosbie, presented his counterparts in the GATT 
with a proposal to strengthen the global trading system by 
establishing a world trading organization. The WTO 
would provide an institutional framework to govern world 
trade after the Uruguay Round was successfully completed; 
it would manage the post-Round trade policy agenda and 
provide a formal structure for the GATT to administer all 
the agreements, especially because the Uruguay Round 
anticipated that the GATT would extend into new areas, 
such as investment and intellectual property. 

TheWTOwouldnotchangeanyoftheGAT’Pssubstantive 
obligations, other existing agreements, or the Uruguay 
Round agreements. It would centre on reform of the 
GAPS dispute settlement system, including procedures 
for adopting and implementing the GATT panel findings 
and for establishing an appeal process. It is proposed that 
theWT0 would also provide the institutional capacity and 
credibility for the new GATT trading system to engage in 
more sustained and effective co-operation with the 
International Monetary Fund and the International Bank 
for Reconstruction and Development. 

Over time, the WTO might be granted the power to look 
at new issues, revise agreements, provide a forum for 
negotiating new rounds, and be an ongoing policy-making 
body with representatives from the contracting parties. 
This would provide the GATT with a way of dealing with 
new issues that have an impact on the environment, as 
they arise. 

At present, the idea of establishing aWT0 is in abeyance, 
pending the outcome of the Uruguay Round. 

The Organization for Economic Cooperation and 
Development (OECD) 
The OECD has a long history of dealing seriously with 
environmental concerns, notably during the early 197Os, 
when it pioneered the “polluter pays principle”. Because 
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of its interdisciplinary character, the OECD is well placed 
to explore the various facets of the relationship between 
trade and the environment. .Moreover, unlike the GATT, 
the OECD comprises 24 “like-minded” (industrialized) 
members. While it is very difficult to achieve consensus in 
the GATT, the OECD feels that it can providetheleadership 
necessary to have these issues considered at the highest 
levels. 

The trade and environment program at the OECD started 
in 1988, based on a Swedish initiative supported by the 
EFTA countries and Canada. It was first discussed by the 
trade committee and focused on the impact of 
environmental pollicies on trade. Following the OECD 
Ministerial meeting of May 1990, the trade committee 
began a detailed study of issues that relate trade to the 
environment.ll” This initiative was taken, in large part, 
because of an increased fear that countries would use 
environmental measures unilaterally, as a means of 
protecting domestic markets. It also recognized that the 
basic GATT articles were drafted at a time when 
environmental concerns were virtually non-existent and, 
as a result, that th.e articles might not be adequate to deal 
with new developments. 

In the autumn of 1990, at the suggestion of Canada and 
with the consensus of its members, the OECD’s trade and 
environment committee began to work on these issues. Its 
aim was to produce a common analysis, requiring 
immediate attention, to be presented to ministers at the 
January 1991 OECD Environmental Ministerial meeting. 

The agenda was expanded to include a detailed 
examination of the effects of trade on the environment, 
including the environmental effects of free trade 
agreements. The issue was taken up in the Communiqu6 
that followed the January meeting. The two committees 
were given directions to examine all the elements in the 
relationship between trade and the environment, with a 
view to presenting an analysis to the OECD ministers at 
the time of the OECD Ministerial Meetingin June 1991, at 
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which time the joint work was endorsed and suggestions 
were made for further areas of analysis. The aim was to 
draw up guidelines on protecting the environment while 
preserving the open multilateral trading system. 

During the summer of 1991, the Trade Committee focused 
on the trade ramifications of environmental policies in 
those few areas where those effects were likely to be most 
severe. Included were environmental policies (such as 
environmental standards not covered by the Standards 
Code) which, because of the use or misuse of trade 
instruments, re-introduce acertain degree ofprotectionist 
discrimination against foreign products - discrimination 
that, in principle, had been eliminated in earlier 
liberalization processes. Another area on which the Trade 
Committee has focused its analysis is in the attempt, by 
some countries, to influence environmental policies in 
third countries, through the manipulation of import or 
export measures. There is ageneral sense in the Committee 
that unilateral measures that impede trade are far more 
dangerous than those that result from international 
agreements, whether or not restrictive trade measures in 
such agreements would violate the GATT. 

Meanwhile, the Environment Committee examined a 
number of issues, including the environmental effects of 
free trade agreements. Its aim is to develop criteria to 
decide when environmental measures are protectionist 
and when they serve legitimate environmental purposes. 
Studies under way in the summer of 1991 included the 
effects of trade on the environment in sectors such as 
forestry, agriculture, energy, transportation, fisheries, 
endangered species, and hazardous materials. 

In the fall of 1991, the OECD created a group made up 
ofjoint experts on trade and the environment. As of March 
1992, there hadbeen five joint sessions ofthese experts. In 
order to participate effectively in this process, the US 
added two observers to its delegation, one from business 
and one from environmental non-governmental 
organizations (ENGOs). While this move has not been 
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wholeheartedly supported by all members, to date, there 
have been no reported instances ofenvironmental observers 
abusing their positions by misusing information. 

The OECD is using its Guiding Principles Concerning 
the International Economic Aspects of Environmental 
Policies of 1972 as a base for developing its new set of 
principles. However, they must be reviewed and updated, 
if they are to be relevant to the current trade and 
environment debate. By the time of the May 1992 
ministerial meeting, work had progressed to the point 
where the OECD was able to declare that: 

“...trade and environmental policies can be mutually 
supportive in the pursuit of sustainable development, 
particularly if those policy interventions which have 
negative trade and environmental impacts are removed 
and if environmental benefits and costs are internalised 
into national and international prices. OECD 
governments will give priority to pursuing further 
analytical work and discussion with a view to developing 
appropriate guidelines for submission to Ministers, as 
soon as possible, for the improvement ofthe compatibility 
of environment and trade policies, and to ensuring that 
environmental regulations and environment-related 
trade measures do not operate as disguised barriers to 
trade.“l” 

The G-7 Summit Process 
A further international institutional network relevant to 
managing the current array of trade-environment issues 
is the Group of Seven major industrial democracies and 
the European Community. I12 Although the G-7 system is 
centred on the annual summit of the heads of state and 
government of the eight members, its work is supported by 
institutionalized meetings of the members’ ministers 
responsible for traede, foreign policy, finance, and, possibly, 
the environment. 

Although the seven-power summit was conceived and 
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launched in 1975 as an economic institution, the summit 
system has readily taken up and highlighted the modern 
challenges to the global environment.l13 The summit first 
dealt with the trade-environment issue directly at the 
1989 Paris summit. There the heads noted in their 
concluding Declaration that: 

“Environmental protection is integral to issues such as 
trade...Therefore, environmental considerations must 
be taken into account in economic decision-making.“114 

At Houston the following year they called for the OECD 
to accelerate the work they had assigned previously on 
integrating the economy and the environment. 

At their London summit in July 1991, the leaders of the 
G-7 provided direction on where (and, thus, implicitly 
how) they wanted the definition of anew trade-environment 
regime to proceed. In an unprecedented inclusion of the 
environment as part of their review of the global trade 
system, the heads devoted an entire paragraph to trade 
and the environment. In it, they commended the OECD’s 
“pioneering work in ensuring that trade and environment 
policies are mutually supporting.” They also instructed 
the GATT “to define how trade measures can properly be 
used for environmental purposes”.l15 

The work on trade-environment links was taken up by 
the summit’s trade ministers at their quadrilateral 
meetings in September 1991 and April 1992.‘16 Despite 
the lack ofenvironmentalrepresentation on the“quad”, its 
make-up - four principals sharing fundamentally similar 
conditions (and, therefore, interests) - make it an 
appropriate institutional setting for considering the 
complex relationship between trade and the environment. 

Moreover, its small size, major power structure, and the 
politico-economic similarities between quad members 
enable it to reach effective consensus with relative ease; its 
critical contribution comes from its ability to energize and 
establish the direction for the OECD and the GATT. Ifthe 
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quad reaches consensus on an issue, the consensus can be 
taken to the OECD and transformed into an acceptable 
OECD consensus; in light of the importance of an OECD 
consensus in the GATT, the quad can thereby provide 
important input into the GATI’ process. 

The trade-environment relationship was addressed by 
the quad for the first time in 1991. At the September 1991 
meeting in Angers, the EC produced a paper on trade and 
the environment, and asked that it be put on the agenda 
for discussion. Canada and the US agreed, on condition 
that it not distract attention from their priority subject of 
the badly overdue completion of a successful Uruguay 
Round. In fact, the latter left little time for the ministers 
to deal with the tr,ade-environment question. 

At the next quad meeting, in April 1992, the Japanese 
hosts returned to the issue with an agenda item, a paper, 
and a desire to have the group endorse a set of principles 
for defining the trade-environment relationship. The 
ministers took up the issue in a discussion centred on the 
acceptability of unilateralism and various forms of 
multilateralism to shape the trade-environment 
relationship. 

While the Japanese didnot secure aformal endorsement 
of their principlea, the meeting succeeded in lessening 
tensions that has arisen among the G-7 members as a 
result of unilateral action by some of them, and helped 
define a cooperative approach they would utilize as the 
foundation for work in the OECD and the GATT. It is 
possible that further progress of a similar sort could be 
made at the next quad meeting, to be hosted by Canada, 
probably in the autumn of 1992. 

Most recently, the environment ministers of the G-7 
joined their trade colleagues in collectively addressing the 
trade-environment issue. The G-7 environment ministers 
met for the first timein Bonn, on May 16-17 1992, primarily 
to review their approach to issues at the United Nations 
Conference on Environment and Development in June 
1992. 
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During the course of their deliberations, they dealt with 
several trade-environment issues, within abroader context 
than the heads and trade ministers had employed. The 
environment ministers dealt with the role of trade and 
investment as a supplement to Official Development 
Assistance in financing sustainable development in the 
developing countries; the advantages of a concerted, rather 
than differential, adoption of carbon taxes among G-7 
countries; the need for integration between the trade and 
environment communities after the Uruguay Round; the 
value of integrating environmental concerns in NAFTA, 
the need to preserve trade in the products of sustainably 
managed forests; and the inclusion of trade-related 
measures in any convention on forests. 

Conclusion 

The United Nations Conference on the Environment and 
Development, held in Brazil in June 1992, signalled a 
global recognition of the truism that “pollution knows no 
borders” and that some environmental issues must be 
dealt with on the global stage. Therefore, the frustration 
of some countries with the historical failure of the 
multilateral trading regime to embrace environmental 
imperatives is understandable. While the environment is 
likely to be on the agenda at the next round of Gatt 
negotiations, it could be years before there are any 
substantive changes that incorporate environmental 
considerations into the international trading rules. 
Moreover, international agreements, endorsed by the GATT 
tuna-dolphin panel as the appropriate means of addressing 
common environmental problems, also takes years to 
negotiate. 

Many domestic constituencies understand the urgency 
of the modern environmental agenda and want to do the 
right thing, now. However, countries should avoid the 
temptation to impose environmentally-motivated tariffs 
and other restrictions in a trading context that is moving 
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towards open markets - they must be careful not to build 
new barriers when it has taken so long to dismantle old 
ones. Certainly less developed countries would have 
legitimate concernsifthe industrialized world could impose 
strict production standards on its trading partners. The 
environmental threats and the allocation of resources to 
promote individual agendas for economic growth are very 
different in the developing world. Nevertheless, there 
appears to be a growing understandingof the issue and a 
growing consensus; that a solution must be found to the 
problems that arise when international trade policy and 
antional environmental policies collide. In the meantime, 
it is clear that those countries with a history of high 
standrds at home are best equipped to avoid the threat of 
green protectionism and to open up new markets abroad. 

The Canadian government’s policy of moving towards 
regional free-trade blocs is established. Given Canada’s 
historic reliance on exports for its economic well-being, 
maintaining existing markets and taking full advantage 
of increasingly liberal trade rules is critical to sustaining 
and increasing Canadian prosperity. 

One area where economic opportunities clearly exist is 
in the development, manufacturing and marketing of 
technologies that foster environmental responsibility. 
The theme of the environmentally-sensitive marketplace 
as a cornerstone of future competitiveness has been 
ambraced by Canada’s G-7 partners, Germany and Japan, 
and is gaining an audience in some circles in the US. 
Canadian policy makers now, and in the future, would be 
well advised to act upon this reality. 
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environmental problems, both in the flooded region and at 
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the site of the smelters. 

17. STATISTICSCANADA (1990) Canada 1990An International 
Business Comparison (Ottawa). 

18. GOVERNMENT OF CANADA “North American Free Trade: 
Securing Canada’s Growth Through Trade” (Ottawa: 
External Affairs and International Trade Canada). 

19. All tables taken from STATISTICS CANADA supra note 17 

20. Within the industry the breakdown is as follows: 
Motor Vehicle Assembly = 53,000; Truck Bodies = 20,900; 
Parts = 73,000; Fabrics = 8,900. 

21. GOVERNMENT OF’ CANADA (1990) “Forests of Canada: The 
Federal Role” Report of the Standing Committee on 
Forestry and Fisheries (Ottawa) November, p.2. 

22. ibid p.10. 

23. SHRYBMAN, STEVEN (1990) “Selling the Environment 
Short: An environmental assessment ofthe first two years 
of free trade betweien Canada and the United States” p.7 
(Toronto: Canadian Environmental Law Association). 

24. The following is transcribed from a BCTV News Hour 
Broadcast, September 28, 1990: 

“And there is anlother threat to the BC forest industry: 
environmentalists in Europe are threatening a boycott 
of BC lumber because of logging practices here. The 
provincial government has sent top forestry officials to 
Europe to try to head off the movement which views BC 
clear-cut loggingpolicies as worse than methods employed 
in the rainforests of Brazil. It’s feared that such a 
boycott could have the same effect as the one that 
devastated the sealskin industry in eastern Canada.” 

The following appeared on page Bl of the Globe and Mail 
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on April 8, 1991 in an article entitled “Forest industry 
fearful of boycott, critical film stirs flap in Europe”: 

“Fears of a boycott are growing since last month’s airing 
on German prime time television of a Vancouver-made 
film that called British Columbia the ‘Brazil of the 
North’ . . . Federal Forests Minister Frank Oberle . . . has 
seen the film called ‘A Paradise Despoiled’. He said that, 
in effect, it told viewers that by buying Canadian forest 
products, they are helping to destroy the planet.” 

25. British Columbia possesses 38% of the 24 billion cubic 
metres of standing timber in Canada supra note 21, p.9. 

26. “Forestry industry fearful of boycott” supra note 25, 
p.B2. 

27. Figures taken from THE MINING ASSOCIATION OF CANADA 
(1990) “Mining in Canada: Facts and Figures”. 

28. Goods and services suppliers in Ontario’s EPI report 
average annual growth rates of 17% and currently provide 
over $2 billion output annually. The BC EPI has annual 
sales exceeding $100 million. See also COVE~NMENT OF 
ONTARIO (1990/91) “Europe 1992 and the Ontario 
Environmental Protection Industry” A Report prepared 
for the Ontario Ministry ofIndustry,Trade andTechnology. 
(Toronto). 

29. In export earnings, tourism was behind only motor 
vehicles ($24 billion) and automobile parts ($10.8 billion). 

30. TOURISM CANADA (1991) Canadian Tourism Facts 
(Ottawa: Industry, Science and Technology Canada, 
Research Directorate) February, p.2. 

31. TOIJRISM CANADA (1986) US Pleasure Travel Market - 
Canadian Potential: Highlights Report (Ottawa) January. 
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32. D’AMORE, L J (1978) “The Significance of Tourism to 
Canada” Business Quarterly (London, Ontario: The School 
ofBusiness Administration, University ofwestern Ontario) 
Autumn, p. 1. 

33. WORLD WILDLIFE F?JND ( 1990) Ecotourism:The Potentials 
and PitfaZZs in TIOZSAVIJEVIC, NATASHA “Ecotourism: Travel 
plus Ecology” Financial Post November 8, p. 14. 

34. PATTERSON, BRTJCE (1991) “Ecotourism” Environment 
April, pp.37-38. 

35. See, for example, STEVEN SHRYBMAN (1988) “Selling 
Canada’s Environment Short” (Toronto: Canadian 
Environmental Law Association) August. This analysis 
was endorsed by over 90 Canadian environmental groups. 

36. ibid p.19. 

37. From an environmental perspective, see STEVEN 
SHRYBMAN (1988) supra note 24. 

38. The Chapter 19 BDSM affects anti-dumping and 
countervailing duty laws and cases. Its provisions are 
temporary (5 years)/ pending the development of a substitute 
system of rules in both countries for anti-dumping and 
countervailing duties as applied to their bilateral trade. 
The FI’A does not alter the substance of existing anti- 
dumping and countervailing duty laws. A Binational 
Panel Review will only be invoked if a Party proposes to 
amend an anti-dumping or countervailing duty “statute” 
or to resolve disputes involving final anti-dumping and 
countervailing duty determinations as a substitute for 
judicial review. As of the summer of 1991, there had been 
nine (9) cases that invoked the Chapter 19 process, none of 
which dealt with the environment. 

39. For a complete examination of the Free Trade Dispute 
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Settlement Mechanism see MCDOR.MAN, TED (1989) ‘The 
Dispute Settlement Regime of the Free Trade Agreement” 
Review of International Business Law Vo12. 

40. The Commission is established by Article 1802 and is 
charged with the responsibility to supervise the 
implementation of the Agreement, to oversee its further 
elaboration, to resolve disputes over its interpretation and 
application, to review its functioning at least once a year, 
and to consider any other matter that may affect its 
operation. 

41. Armand de Mestral was involved with the Third UN 
Conference on the Law of the Sea. He was a consultant to 
UNEP in 1977-78 and has written extensively on 
international law, including pollution of the marine 
environment. Frank Stone (deceased) was the Economic 
Minister and Deputy Head of the Canadian Permanent 
Mission to the UN in Geneva (1973-771, responsible for 
Canadian interests in international organizations 
concerned with trade, economic and environmental issues. 
In the early 1970s he was seconded to Environment Canada 
where he coordinated the Canadian side ofthe negotiations, 
which led to the 1972 Canada-US Agreement on Great 
Lakes Water Quality. 

42. This rarely occurs because diplomatic pressure usually 
prevails to ensure that a panel’s report is adopted but, in 
some cases, this has not happened and, in many cases, 
adoption is delayed by excuses, such as a need to study the 
ruling or that the party still wants to find a negotiated 
settlement. 

43. In the Matter of Canada’s Landing Requirement for 
Pacific Coast Salmon andHerringF’ina1 Report ofthe Panel, 
October 16, 1989. 

44. ibid p.30. 
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45. Under the negiotiated settlement, Canada allowed up 
to 25% of salmon and herringcaughtin BC to be transported 
directly to the US in return for the remainder of British 
Columbia salmon and herring remaining subject to 
verification and sampling at sea, aboard Canadian tender 
vessels licensed and equipped for direct exports. 

46. Lobsters from cSanadu USA 89-1807-01, Final Report 
of the Panel, May ‘25, 1990. 

47. One of the arguments of the Canadian government 
was that mature Canadian lobsters are inherently smaller 
than those caught in the US because of the lower water 
temperatures. 

48. MCDORMAN, TED (1990) “Dissecting the Free Trade 
Agreement Lobster Panel Decision” August, p. 12. 

49. BUSH, GEORGE (1992) Remarks at US-Mexico 
Environmental EIorder Plan Meeting, Los Angeles, 
February 25, in “The Environment and Free Trade with 
Mexico” US Dept of State Dispatch, March 2. 

50. See, for exam:ple, Mr Barrett (EsquimaultJuan de 
Fuca) before the House of Commons Committee, March 
19, 1991: 

“Now that raises the question about domestic pressure 
to lower our standards so we can keep our jobs here in 
Canada. If I am a politician, I represent British Columbia 
and Mexico is producing pulp and paper [that] we are 
buying and they are producing it at much lower costs 
because they have lower environmental standards Cl 
what do we do with the clamour here at home to lower 
our environmental standards so we can compete with 
that product?... Are we prepared to file petitions . . . 
ensuring that any competitive product coming in from 
Mexico at least meets our minimum standards so that 
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we are playing on a level playing field? Are we prepared 
to do that to protect Canadian industries who must meet 
Canadian laws? . . . what is the government’s position on 
maintaining Canadian standards, and at the same time, 
putting ourselves at risk because of someone else’s lower 
standards; for example, the State of California said no 
automobiles come into Californiawithout proper emission 
control standards so everyone had to conform to sell in 
that market; now if the State of California can do it, can 
we do it here?” 

51. Countries other than the US, including Canada, are 
now participating in the program. 

52. For example, as emission standards have become 
more stringent in the southern US states, industry from 
California is relocating to the maquiladora. Specifically, 
furniture and woodworking manufacturers who use 
solvent-based stains and lacquers arerelocatingas the Los 
Angeles district aims to virtually eliminate the substances 
altogether by 1996. The solvent-based coatings produce 
ozone smog through photosynthesis and were responsible 
for 3% of all hydrocarbons sent into the air above the Los 
Angeles basin before 1988. See KRAUL, CHRIS (1990) “A 
Warmer Climate for Furniture Makers”LosAngeZes Times 
May 14, p.Dl. 
Salaries range from $2.90 per day - see KOCHAN, LESLIE 
‘The Maquiladoras and Toxics: The Hidden Costs of 
Production South of the Border” - to $6.50 per day - see 
NAZARIO, SONIA (1989) “Boom and Despair” Wall Street 
Journal Sept 22 p.B26 - for workers in the Maquiladoras 
compared with the average hourly wage for a skilled 
Mexican worker of approximately $3.20 per hour and 
nearly $19 per hour for a skilled worker in Ontario - 
MORTON, PETER (1991) “Enviro-talks begun: Mexico” 
Financial Post March 25, p-10. 
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53. NATIONAL WILCILIFE FEDERATION (1990) “Environmental 
Concerns Related to a US-Mexico-Canada Free Trade 
Agreement” (Washington, DC: National Wildlife 
Federation) Nov 2#7, p.5. 

54. INVESTMENT CANADA (1990) “Canada-US-Mexico Free 
Trade Negotiations: The Rationale and the Investment 
Dimension” (Ottawa) Dee, pp.15-16. 

55. Among the inldustrial sectors that have experienced 
particularly strong expansion in the number ofmaquiladora 
factories are autolmotive accessories (+290%), electrical 
and electronics industries (+51%), and metal products 
(+44%). It is estim.ated that approximately 200 auto parts 
manufacturers have established maquiladora facilities, 
which produce mjostly labour-intensive, low technology 
components. GM, Ford and Chrysler have established 
approximately 42 plants in the maquiladora region. See 
DEPARTMENT OF FINANCE, CANADA (1990) “Canada and a 
Mexico-United States Trade Agreement” Working Paper, 
July, p. 10. 

56. For example, the border town of Juarez, with over 300 
maquiladora plants and a population that has increased 
from 700,000 in 1980 to 1.2 million in 1988 has no sewage 
treatment systelm and no near-by, state-of-the-art 
hazardous waste dlisposal facilities - KOCHAN, LESLIE supra 
note 53, p.12. 

57. Per capita spending on environmental protection in 
$US between Mexico (SEDUE) and the US (EPA): 

1989 EPA lbudget per person $20.80 
SEDIJE budget per person $00.08 

1990 EPA lbudget per person $21.60 
SEDIJE budget per person $00.20 

1991 EPA budget per person $24.40 
SEDUE budget per person $00.48 

Source: Congressional Research Service, based on 
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information obtained from the EPA - in DARLING, JUANITA 
ET AL (1991) “Can Mexico Clean up its Act?” Los Angeles 
Times Nov 17, p.l. 

58. For example, in 1991 Mexico hired 100 inspectors to 
help enforce environmental rules, posting 50 in Mexico 
City and 50 at the border. That brought the number 
available to monitor the entire nation’s factories to 255 - 
i.e. roughly the same number fielded by the South Coast 
Air Quality Management District, which regulates air 
quality in four counties in the Los Angeles area. In 1992 
Mexico expects to hire another 100 inspectors, bringing 
the total along the border to 200. ibid 

59. DEPARTMENT OF FINANCE, CANADA supru note 58, p.7 

60. “The administration has turned a blind eye to issues 
raised by a NAFTA contending that international trade 
and the environment are not related” in BURROWS, BETH 
AND DURBIN, ANDREA (1991) “Fast Track: Trading Away 
Food-Safety and Environmental Rules” The Seattle Times 
April 24, p.A7. In March 1991, the Mexican Minister of 
Commerce, Jaime Serra Puche, responded to the question 
of whether his government thinks issues such as “fair” 
wages and pollution control should be a part of the trade 
negotiations, as follows: 

What we’ll have in the negotiation is trade issues; that 
is, flows of goods and services, investment issues and 
intellectual property. That will be the scope of the 
agreement” 

see “Mexicans discover politics of trade” The Globe and 
Mail March 26,1991, p.BS. 

61. CHAREsT,JEAN(1991)- theMinisteroftheEnvironment 
was speaking at the Plenary Session of the National 
Round Table on the Environment and the Economy, May 
25, in Banff. Although “trade-related environmental 
concerns” were not defined, it is likely that this refers to 
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the inclusion ofprovisions such as the exceptions contained 
in the Gatt Article XX in the agreement. 

62. This included sending them documents with the 
following: 

“Every US environmental law, including standards for 
pesticides, could be challenged as a non-tariff trade 
barrier if Congress fails to revoke the fast-track process 
for the North American Free Trade agreement sought by 
the Bush Admi.nistration.” 

Press Conference,, “FastTrack Process for Trade Agreement 
Threatens Environmental Laws, Groups Warn” reported 
in International Trade Reporter Vol 8119, May 2, 1991, 
p.698. 

63. The complaint charged that USTR is a federal agency 
subject to the Nationa Environmental Policy Act, which 
requires Environmental Impact Statements on major 
federal actions that significantly affect the quality of the 
human environment. On Jan 7, 1992, the US District 
Court for the District of Columbia (Public Citizen v USTR 
No 91-1916) dismissed the complaint for lack of standing. 
An appeal is expected. 

64. Measures announced at the same time included a 
Draft Integrated Environmental Plan, aimed at cleaning 
up pollution along the US-Mexico border. 

65. 86% of US inldustries have abatement costs of 2% or 
less. USTR (199:L) “Review of US-Mexico Environment 
Issues” preparedby an inter-agency task force coordinated 
by the Ofice of the USTR (Washington DC) Ott, p.136. 

66. For example, Ford has made the following 
announcement: 

‘Though not required by Mexican law or regulation, 
Ford’s policy is that Ford environmental practices in the 
US also be applied at ourMexican maquiladora facilities.” 
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in FORD M~TQR COMPANY (1991) “Environmental Practices, 
Health and Safety Standards and Employee Welfare at 
Ford Motor Company’s Maquiladora Facilities in Mexico” 
(Detroit) March 19, p.4. 

67. “Special Report: NAFTA” International Trade Reporter 
Vol9l2, Jan 8, p.82. 

68. Maude Barlow of the Council of Canadians in m, 
MICHAEL (1990) A North American Free Trade Agreement, 
The Strategic Implications for Canada (Centre for Trade 
Policy and Law/Institute for Research on Public Policy) 
p.9. 

69. Among other things, this new law requires all toxic 
wastes from the 1,400 or so maquiladoras to be returned to 
their country of origin for disposal. EPArecords on wastes 
shipped back from Mexico, however, account for only a 
fraction of the chemical debris of the border plants. In 
November 1988, for example, the Mexican Environmental 
Protection Agency (SEDUE) issued a regulation requiring 
all industries, including maquiladoras, using toxic 
chemicals, to register with the government and submit 
monthly reports on waste production. See TOMASO, BRUCE 
AND ALM, RICHARD (1990) “Economy vs Ecology: Mexico’s 
Drive for Growth Eclipses Concerns about Toxic Waste 
from Border Plants” Transboundary Resources Report Vol 
4/l (University of New Mexico. School of Law) Spring, p.3. 

70. DONCAMPBELL, Deputy Minister for InternationalTrade 
andAssociateUnderSecretaryofStateforExternalAffairs, 
to the House of Commons Committee in response to 
questions from Mr Barrett (Esquimault-Juan de Fuca) 
March 1991. 

71. THE WORLD COMMISSION ON ENVIRONMENT AND 
DEVELOPMENT supra note 9. 
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72. GOVERNMENT OF CANADA (1990) Canada’s Green Plan 
(Ottawa: Minister of Supply and services) pp.123-129. 

73. See, for example, DON CAMPBELL supra note 71. 

74. See KATZ, ABRAHAM (1992) New York Times Jan 19, 

Section 4, p.5. 

75. “Special Report: NmAInternational Trade Reporter 
Jan 8, 1992, Vol 912 p.82. 

76. For example, TransAlta Utilities is currently testing a 
low NOX and CO,‘burner that produces reduced quantities 
of sulphur and would allow for the “clean” burning of coal. 

77. EXTERNAL AFFAIRS AND INTERNATIONAL TRADE CANADA 
(1989) “The European Community: A Canadian 
Perspective” Canadian Foreign Policy Series Sept. 

78. The 12 EC member states are Belgium, Denmark, 
France, Germany, Greece, Ireland, Italy, Luxembourg, 
The Netherlands,, Portugal, Spain and the UK 

79. European deputies take their parliamentary seats on 
the basis of pohtical groups rather than nationality. 
Followingthe elec:tion in June 1989, there were 3 members 
of the Green Party from Belgium, 8 from Germany, i from 
Spain, 8 from France, 7 from Italy, 2fromTheNetherlands 
and 1 from Portugal. 

80. Each country’svotingrights are weighted according to 
their size. Germany, France, Italy and the UK have 10 
votes each, Spain has 8, Belgium, Greece,The Netherlands 
and Portugal have 5 each, Denmark and Ireland 3 each 
and Luxembourg has 2. 

81. 81 each from Germany, France, Italy and the UK, 60 
from Spain, 25 from The Netherlands, 24 each from 
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Belgium, Greece and Portugal, 16 from Denmark, 15 from 
Ireland and 6 from Luxembourg. 

82. It shouldbe noted that trade disputes within the EC go 
to the EJC, while trade disputes with nations outside the 
EC go to the GATT. 

83. EC Commission v Denmark (Case 302/86, (1989) 2 
CEC 167. 

84. Asrecognisedby the EJC in Cassis de Dijon (1979) ECR 
649, p.662 para8. 

85. Currently, there is legislation pending in Germany 
that will create an almost identical problem and will likely 
end up at the European Court. If the legislation is applied 
it will require that packaging be returned to the 
manufacturer. This will inevitably act as a barrier to trade 
as it will serve to complicate the chain of transmission of 
goods and increase the cost to the exporter/manufacturer. 
Using the test set out in the Danish Bottle Case, that it is 
permitted to introduce environmental laws that effectively 
constrain free trade as long as the level of environmental 
protection is reasonable, it is likely that the Court would 
rule in favour of the Germans. 

86. Information for this section was taken primarily from 
GOVERNMENT OF ONTARIO (1990/91) “Europe 1992 and the 
Ontario Environmental Protection Industry”. 

87. Environmental issues were absent from the concerns 
of the UN system at its birth and were taken up ina serious 
way only a quarter of a century later with the creation of 
the UN Environmental Program (UNEP). Although UNEP, 
The UN Conference onTrade and development WNCTAD) 
and, most recently, the UN Conference on Environment 
and Development (UNCED) have moved to address trade- 
environment issues, their contribution to the debate has 
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thus far been limited. They are therefore dealt with only 
in passing in this paper. 

88. GATT supra note 2. 

89. Article XX(b) was intended to protect “quarantine and 
other sanitary regulations” in 1947. The environment was 
not an issue, and the basic tenet of legal interpretation 
dictates that the meaning and application of a provision is 
to be determined by the intent of the parties at the time the 
agreement was concluded. There is no precise explanation 
of the original intention of the ContractingParties with 
regard to the meaning of Article XX(g) in the negotiating 
history. 

90. See United States - Prohibition of Imports of Tuna 
Products from Canada Report of the Panel, Dee 22,19981, 
L/5198 and Canada - Measures Affecting Exports of 
Unprocessed Herring and Salmon Report of the Panel, 
Nov 20,19987, L16268. 

91. Defined by the GATT Panel in a recent case as “no 
alternative measure less inconsistent with the GATT 
which [a country1 could reasonably be expected to employ 
to achieve its health and policy objectives. B Thailand - 
Restrictions on Importation of and Internal Taxes on 
Cigarettes (1990). 

92. For a detailed discussion of this case see HALPERN, 
ADRIAN RAFAEL (1989) “The US-EC Hormone Beef 
Controversy and the Standards Code: Implications for the 
Application of Health Regulations to Agricultural Trade” 
North G’aroEinaJournal oflnternationallaw & Commercial 
Regulation* Vol 1.4, pp.135-155. 

93. Text of Revised Subsidies Negotiating Draft Inside US 
Traa’e Special Report Sept 28, 1990, p.S-3. 
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94. CHARNOVITZ, STEVE (1992) “Trade Negotiations and the 
Environment” Bureau of National Affairs Environmental 
Daily (Washington DC) March 27. 

95. SORSA, P (1991) “GATT and the Environment” Paper 
presented at a IISA Workshop on Trade and the 
Environment (Luxembourg) April 25-26. 

96. WAXMAN (1991) “TV Monitor: Free Trade and the 
Environment” Greenwire Nov 22: 

“... the tuna-dolphin decision is a worst case scenario 
come true. There will be pressures to repeal vital 
environmental laws ifit’s found to be in conflict with this 
little-known trade agreement...We are losing too much 
sovereignty, giving up too much control over things that 
are important to Americans, all in the name of free 
trade.” 

97. Luncheon Address by Senator Max Baucus to the 
Institute for International Economics, Washington DC, 
October 30, 1991. 

98. ibid 

99. As part of his plan to penalize environmentally lax 
countries with tariffs that counter “ecological dumping’ 
Senator Baucus used the example that “clear-cut timber 
from Canada, where laws are looser, would carry an 
import duty to offset the cost advantage that Canadian 
loggers enjoy.” ibid 

100. S.984,102nd Congress, 1st Session, 1991. 

101. ibid S.2, Section 2(5): 
“moreover, US industry cannot reasonable be expected to 
incur increasing capital costs of compliance with 
environmental controls while its foreign competitors enjoy 
a substantial and widening competitive advantage as a 

371 



Trade, Environment & Competitiveness 

result of remaining unfettered by pollution obligations.” 
102. S.984, S.4, 16 USC s.167le would be amended by 
adding new paragraphs cc>, (d> and (e) directed at the use 
of proceeds from “Countervailing Duties Attributable to 
Lack of Effective Pollution Controls.” 

103. GA’M’(199S!)“Trade andEnvironment”DraftReport 
(Geneva) Feb 12, p.17 fn.19. 

104. This is ironic in light of the rumour circulating in 
some circles in Washington that: “... the Bush 
administration, which has long been a keen opponent and 
indifferent imposer of tuna-importing restrictions, first 
suggested to the Mexicans that they take America’s dolphin 
provisions before the GATT. Embarrassing rumours for 
George Bush whoI, as the price for congressional support 
for a ‘fast-track’ bill this summer, has sworn that a North 
American free-trade agreement would not undermine 
American environmental standards” The Economist Ott 5, 
1991, p.31. 

105. On January 9,1992, a San Francisco Federal Court 
ruled that despite the GATT ruling, there should be strict 
rules against tuna imports caught under methods that 
alsonetdolphins. ‘The CourtruledthattheUSgovernment 
must bar roughly half of the 266,000 metric tons of tuna 
imported in the US and that Mexico and other countries 
were in violation of US laws. Mexico has said that its 
fishing regulations have been amended to make sure that 
dolphins are not swept up on fishing operations aimed at 
tuna. 

106. These include: Argentina, India, Canada, Peru, 
Japan, Columbia, South Korea, New Zealand, Pakistan, 
EC andHong Kong. International Trade Repqrter Vol9l13, 
March 25, 1992 p.524. 

107. International Trade Reporter Vol9f9, Feb 26,1992. 
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108. GATT Report supra note 2. 

109. “GATT: Gains for the Environment come withTrade” 
European Report Feb 15,1992 p.1 

110. OECD Ministers Meeting Communique, May 13, 
1990: 

“Ministers welcome the progress made by the 
organization in the analysis of environmental issues, 
and call for a further broadening and deepening of its 
work in this area. This includes in particular . . . analysing 
the interlinkages between environmental and trade 
policies.” 

111. OECD (1992) Communiqu6(Paris) May 19, para. 18. 

112. The 7 countrymembersare the US, Japan, Germany, 
France, Italy, Canada and the UK 

113. H~~~1~~,V~~~1~~(1990)“TheGreeningoftheSummit: 
The Group of Seven Industrialized Democracies and the 
Environment Issue” (Toronto: Centre for International 
Studies, University of Toronto); KIRTON, JOHN (1990) 
“Sustainable Development at the Houston Economic 
Summit” Paper for NRTEE Foreign Policy Committee, 
Sept; MACNEILL, JIM, WINSEMIUS, PIETER AND YAKUSHIJI, 
TAIZO (199 1) Beyond Interdependence: The Meshing of the 
World’s Economy and Earth’s Ecology (New York: Oxford 
University Press). 

114. HAJNAL, PETER (1989) The Seven Power Summit, 
Documents from the Summits oflndustrialized Countries 
1975-1989 (New York: Kraus International Publications) 
p.400. 

115. LONDON ECONOMIC SUMMIT (1991) Economic 
Declaration para 15. 
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116. The Trade Ministers’ Quadrilateral includes the 
Ministers of Japan, Canada, the US and the EC. 
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