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O’Grady, David Morrison,

,capltal gains (and potentlal cap1tal gams

tax) toerode the tax benefits of. _Vthe'
" receipt; furthermore artiﬁcial' numerical

limits are 1mposed upon the usability of

‘the receipt. Due to these legal f1ctrons B
" gifts of Canada’s natural heritage have a
substantially worse treatment than gifts of
" Canada’s cultural heritage; ‘in certain key
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Pierre”

= he focus of this paper is on the

- - Income Tax Act (Canada) and
~on the property tax systems
' Wthh are 1n pIace in each"

' prov1nce and terrltory “How do these ‘tax
- -systems affect the settrng aside of ecolog1--_ ;
cally significant. lands for conservatron
purposes? o
o In the case’ of wetlands ‘one of_.
Canada’ $ most threatened,habltat_s on pri- -
- vate land, every available institutional

‘instrument to protect them is essential.

" However, the federal’ income tax Sys'tem' ‘
is not neutral but fiegative: a glft of envi- .
. ronmentally 51gn1ﬁcant 1and (to chanty or' '

to.a government) is, seldom accompamed'

- by a usable tax recelpt commensurate, -
 with the value of the gift. Sometimes the.
“usable re_cerpt is obht_erated altogether.

That is because the Income Tax-Act intro-"

duces a legal fiction, saying that the -~

donor has recerved proceeds on the gifts”™ .~
- —'when he or she has received nothmg -
. T he Act thereupon contnbutes deemed

" _cially poor treat:

' ,'Val'iqu'ette' Jane'Roots 'Miles Briggs k

Steveén Suchan, - Larry. Colhns Jennifer

Editorial and productlon asmstance';

-~ by the Secretariat to'

the- North Amerrcan

Table on-the Env1ronment and the

: Economy is: smcerely apprec1ated Any
. errors and omissions, however, are the,-\-
: echus1ve responsrbrhty of thrs writer.

‘respects, philan’throp:ie'expenditure'j ]
receives worse treatment than busmessif o
: expendlture

G1V1ng art1f1-

ment to donations.
of. ecologrcally sen-

sative lands is. no-way to foster the pubhc- o
.. private sector partnershrp foreseen in- -
- the Green Plan (Government ‘of . Canada'r
:-1990a). Furthermore, because budgetary-
‘allocations for purchase of env1ronmenv-‘
Ctally sensitive lands are scarce, failing to.
: encourage donauons of such lands runs

against.a. Green Plan ob]ectrve of securing
conservatlon of 12% of the Canadian’ land

mass. While thrs 12%-target may. be a :» -

laudable goal for public:lands protectron‘
in Canada,_natron-wui_e conservation of .

- our biodiversity will have to be achieved -
oh -a‘m'uch broader area; rnu'ch.-of_ which -

is on private land. That is not ‘encouraged .

 “under the fiscal status’ quo. This paper
_ recommends the ¢limination .of the legal

" fictions which currently‘roll' back the
usab111ty of receipts for donatlons of

Canada’s natural heritage, on the model of \

- donatlons\of,Canada S cultural heritage.

Problems 'al_so beset the incomeé tax

treatment of conservation covenants and -
‘easements. Although Revenue Canada has
- finally acknowledged that charitable.

Acknowledgements
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) donatrons of conservatlon covenants and

easements Can’ g1ve rise to charltable

- receipts, the p0551b111ty of deemed: caprtal K
gains tax has not been eliminated either.
- This paper also recommends. the elimina- -

“tion of this legal fiction, namely, déemed
caprtal gains on the donations or sale of

conservatlon covenants and easements.

At the property tax level, there is a ) E
_ \w1de variety of techniques Whereby gov— v
" ernments provide most- favoured status to . -

certain properties (Whether they belong

" to charities, farmers,-or lumbermen ete.).
- Somie provinces spec1f1ca11y provide °

-advantageous treatrnent to conservatron
lands. Elsewhere these lands tend. to be

ina low tax category anyway, because of

certain established practlces ‘These
include -appraisals: commensurate. wrth

mcome producing levels (1 e. low),and . . . -

,_-assessments consrstent wrth farms and

~wetlands (Wthh also tend to be low). ‘
‘Although there are some hotable excep o

~ tions, mest such’ properties, including
~wetlands, -are currently subject to a rela-

 tively low level of taxation and-even elim-
- ination of that tax-burden would not

‘make a significant monetary impact on

mun1c1pal treasurres However, statutory ‘.1 .
provrsrons provrdmg advantages to con-
servation lands -would nevertheless have

unportant symbohc value
Because of the plethora of existing
- ‘practices (and existing methods. of pro-

viding most-favoured status), this paper. o
"does not recommend any single p‘roperty B

tax measure for conservation lands, but

“instead ‘recommends. these lands be put:
on a-par with Whatever‘v practices govern- - |
ments already employ to provide most- -

-favoured status to other categorles of

© property. » S
. The paper presents erght spec1ﬁc rec-

. ommendations in that regard ‘
- 'Recommendation No. 1: The legal

- fiction ' which attributes deemed c'api-
- tal gains (and potent1a1 deemed
- capital gains tax) to- donat1ons of eco-

: _loglcally sensrtlve real éstate should ‘

- be abolished.

Recommendatzon No. 2 The ce1hng on
. deductible charitable expend1tures
o (20% of income) should be lifted:
Business expendrtures have no such
ce111ng, and there is no policy reason -
“why altrujstic donations should be.

= treated less. favourably than business

‘expenditures. If the Government of .~ -

"Canada insists on retaining a ceiling; -
then the- cerhng should be the same
“as in the case of donatrons to senior
. governments (100% of income).
Recommendatzon No. 3: The tax treat- -
‘ment of: donatrons of Canada’s natur: -
- al heritage should beé no worse than
that now enjoyed by donatlons of"
" Canada’s cultural heritage.
Recommendatzon No. 4: Charitable
donations of. covenants or easements L
-' for the protectron of ecologrcally sen- -
sitive. lands, should not be subject to
’ deemed” capital gains or a 20%
: 'mcome limitatiod, -any more than'
donations of other mterests in eco- ‘
logically sensitive lands. '

Recommendatzon No. 5: Purchases of =

protective covenants and easements
by environmental charities may’con-
tinue to be subject to GST but should

‘not otherwrse trigger- tax l1ab1ht1es

' such as on deemed capital gains. .
Recommendatzon No.-6: All provrncesf '
~and territories should be encouraged :

to amend thelr property tax assess-
ment/collectron leglslatron to make,

- specific reference to conserva_tron of .-

- ecologically sensitive lands.

; Recommendatzon No. -7: Those: refer~

o ences should put ecologically sensi:
‘tive lands on a par with whatever
- other private or charitable lands
‘enjoy most-favoured status. The exact.
'mechamsm in dorng so should corre-
- spond ‘to the ]ut‘lSdlCthﬂ s estab-
: lished practice for other- most-
favoured properties

Recommendatzon No. 8 The legrslatron_ .

- should prov1de for a tax clawback on
" conversion:of the property. .



onservatiomsts have an uphlll
“trail to nav1gate to be’ able to

waters: that protect both our w1ld vistas
and the: earth’s brodrver51ty In the tool-

‘box “of. mstltutronal arrangemernts to
achieve conservatron on’ prrvate lands,.” "
tax leglslatron and tax regulatron have -
nelther been analyzed nor used to the

extent they should have been Such legis-

" lation and regulatrons are often: difficult

to understand ‘and apprec1ate even for an -
- expert in the’ ﬁeld This paper ; addrefsses-."
“how" the Income Tax -Act (Canada) and' ‘

- the property tax systems in place in each

prov1nce and territory affect the setting -
aside -of- ecologlcally srgnrﬁcant lands for.
- conservatron purposes. .
“The Canadian Wetlanids Conservat1on
B Task Force- (CWCTF) was formed 1n 1991
as’a tesult of recommendatiofis to the - .
~ Minister of the Environment following a
" national policy conference, held in April
' '1,99‘0','entitled the. “Sustaining Wetlands '

Forum”. The purpose of this Forum was
to stlmulate drscussmn on- opportunrtres

to sustam wetlands by prov1d1ng the'
broadest possrble environmental and eco- -
‘nomic beneﬁts to Canada. The Sustalmng'
Wetlands Forum (1990) focused on the; e
1ntegrat1on of sorl water and wetland.’
conservatlon 1n1t1at1ves and how these :
.coordinated approaches rmght generate_'_-, -

beneﬁts for. all sectors, Partic¢ular empha—
sis ' was placed on agncultural munlcrpal
" business, and environmental conservatron
responses to’ the North Amerrcan

Waterfowl Management ‘Plan, Wetland
: conservatlon pohc;es and the. sustalnable

use of Wetlands in Canada

hang -onto: existing — and_f

.secure addmonal — lands and -
waters across this country, lands and"
. uate and 1dent1fy appropnate

' Through the work of the CWCTF, ini- -

‘tiatives and intersectoral thrusts to 'con-. c
_'serve wetlands initiated by the Forum are

be1ng contlnued The ‘man--
date of the CWCTF 1s to eval

Foreword

implementation strategies for

 the 73 ‘Recommendations

emanating from the Sustarnmg Wetlands’ '

Forum. One area of concern: expressed at.
"the Forum. relates to- land assessmeént and. -

taxatron laws and procedures in Canada s :
The followmg statistics indicate why such o

coricern needs expression and attentron

-Canada’s ‘most product1ve lands and
its. people are’ concentrated in its ‘south-
ern portions. Nmety percent of Canadians

live w1th1n 250 km of the Canada-United . -
_ States border, mostly.on private lands.
'Whlle only 10.8% of Canada’s lands are in »
pnvate ownershlp, this’ area encompasses._ e
over: 920 000 km? upon whrch the vast S
majonty of . the populat1on lives. Helprng -
- those prrvate OWNErs who wish to retam'
“all or portrons of their land for conserva-.

tion. purposes is crmcal to the retentlon'

- of. brodrversrty in these areas. Tax legisla-
~.tion dnd regula‘tron, -is one .of the

institutional 'arrangemen’ts available to
accomphsh ‘such security and manage- '
ment of ecolog1cally sensmve lands: . : 4
The facts. and issues concernrng tax

',leg1slatron and regulatlon 1n Canada are

often mlsunderstood and’ confusrng to
many in the conservation arena It is the ,

‘1ntentron of this document to pull the rel-

evant materral ~on this sub]ect together'

-'analyze it and present recommendatlons
‘which ‘can be helpful to’ conservrngj*
'Canada s precious land ‘and- water
-, resources. We offer this pubhcat1on for -~
'lyour 1nf0rmat10n and-use ‘to expand
and/or improve the tools ‘in our
-'v'box of 1nst1tut10na1 arrangements for
,conservatlon o e

' _AKennethW Cox
: Chairman.

. Canadzm} Wetlands )
- Conservation Task-Force



| Conventiohal _Wisdom

"The question of how 1o’ add to Canada’s -
" inventory-of protected green space is not.

new, nor is the question of the rightful

‘role of the pnvate sector in part1c1pat1ng_- -
~in the protection: of ecolog1cally sensitive .

lands for future generatlons

“Within-the publlc sector “the estab— '

_ lished" ‘wisdom for a Century has pos1ted

_that the protectlon of ecologxcally sensi:
~“tive lands would best be achieved by pub-
. hc ownershlp It the protecuon of lands

KT IO mwnd aconivein 7oAy

’ 7wc1t: Luuaxuucu esseftial, a’ Way 'uusut

- be found to mtegrate those lands with the -

federal, provmc1al or municipal pdrkb sys-
tem. With the _passage. of time, other reg-

/:ulatory methods Were 1ntr0duced The "

. expansion of the network of protected

-.lands by 1mphcat10n was assumed 10 be :

~+the responsibility of the. pubhc sector at
the: taxpayers total expense When a

~given property was con51dered both vital -

-and endangered, the assumption (among
both public and private sector interests)

was. that its protection would depend
.upon public acquxsltlon (by purchase or
expropr1at1on) A more detaﬂed discus-
'sion of this concept is presented in Cox -
" (1989). In later years, there were various
‘governmental attempts to imposé envi-

ronmental contfol's »Withcr)uts, ‘however,

being obliged to compensate private

sector mterests this often led to a pre-
: dxctable adversarlal relatlonshlp At no

T point’in history has there been a-true -
national attempt to develop a partnership-
(between  the: priv'a‘te ‘and public sectors -

-extending all the way into tax depart-"

ments) in the settlng a51de of WlldeCSS
for future generanons s

1. Reid: (1988) . 6

' 2 Canadian Parks/Recreauon Association Natzonal Polujy “
-~ Ottawa (undated), p. 1.’A growing number of voices in the.
conservation community question whether public sector

~owhership i$ necessarily:a guarantee-of protection: could

private sector stewargship serve the nauonal mterest as -

’ effcctnvely’ For example,

‘ ~"The courts have held that parks legnslauon does not stop'

. thé Ontario: Govérnment from permitting a cement compa-

"iny to cart away, the sand dunes at Sandbanks Provmcial :

Park.

- The fact that open space’ Kad been bequeathed in Ottawa
for. “national park”™ puiposes.did not stop the- National -,
Capital Commission’ from attemptmg -to.put an Amencan

'VEmbassy ‘there.

Shortcommgs

";Wlthxn recent years the tracutlonal'
: app:oach has come under _mcreasmg‘
attack. In the words of Ron Reid, “It has’
" become 1ncreasmgly cledr that pubhc E

acqu151t1on of - a relatlvely .
small number of key areas is

B [P R
' not enough. »1 Furthermore, In rou u
- ‘as. the. Canad1an Parks/ ... =~ o
: Recreanon Association sa1d ‘
“Open space is not the. sole respons1b1hty )
"_of government.” 2 This rethmkmg of the

Ip comes af the
at

< 1YY
22 L\IL\; ASA SN g s (o

"tlme that conservatlonlsts across Northv'
. Amerlca are’ setting up land trusts. and

the same.

using other mechanisms for charmes to

- set 351de ecologlcally sensmve lands or

przvate stewozrdsbtp must become a

Cox ¢1989).

contmumg progmm in natuml landscape and

; wzldlzfe habzmt securement and mcmagement

hold conservation covenants/easements'- o

for them Ron Reid in an estlmate of the -

annual conttibution of Canachan non-gov-

ernmental organlzauons to thé setting

aside of environmentaily sensitive lands,
"said “(approxlmately $50 mllhon) 1s‘_ :
equlvalent to that of all government agen-'
cies. "3 Some observers argue that this’is, .

: ‘1nev1table “Canadlan geography dictates
that private stewardshlp must -become-a
continuing program-in natural landscape
; 'and Wlldhfe hab1tat securement and man-

~ Acstheuc prroperty, provxded by phxlamhroplsts to the

_public sector at Elora Gorge, was used (some years later) -
for road and bridge construction:

© '~ When the envu‘onmental valués of Inverhuron Provmc1al
Park were encroactied upon by the Bruce Nuclear- Power -

Station’s ‘¢missions of hydrogen sulphide, the provmcnal
government’s response was. not to ban the emissions but to

" ban camping in the park.
* If Canadians were satisfied with thé pubhc sector’s, 100%

commitment to the-environmenial values of lands under its

éontrol, we would not be witnessing the current:level of :

public-demand for enwronmental assessment legnslauon

3. Reid (1988), p: ¢ 6.



L agement” (Cox 1989) Furthermore these »
't charities- argue that they are at least as

’capable of proper stewardship as the

‘public sector. A growing body of opinjon:-

p051ts that the key to conservation is not

B ,Whether the trtle holder to property 1sfv‘v

- from the publrc or private sector, but
what are the standards of stewardsh1p

T whrch he or she is comrrntted to bnngmg

to the property’

- But demands for greater pnvate sec-

facqmsrtron Secondly, although acqursr- o
- tion_ secures a. particular plece of land,
- “there is no guarantee that the w1ldhfe
_ habltat uponit will remain in good condr- .
' tjon. Those same budget ‘cuts have sev-,
ered much of the money ne_eded to
manage these ‘areas properly. There are =

many examples of Crown lands across -

““tor participation: in the setting aside of
_ e'cologically' sensitive lands have also
come from another quarter. They have
resulted from Canada s current deﬁcrt

’- -».are almost never commensumte wztb the value of

the usable recezpts for donatzons of green space o

and the shortage of pubhc funds-at all B
governmental levels “Fewer dollars’ w1ll :
* 'beé available from publi¢ treasuries for .

expansion of. such a system” (Cox: 1989).-

Simply. put, if Canada wants to mcrease

its network of publrcly—held green spaces :

) : there is no pubhc money to do it.

~This comes at an extremely aWk~ -

'Vward moment. Canada s Green Plan
-(Government of  Canada’ 199Oa)4

announced a natronal Ob]CCthC of bring- .

trn_g the total protected spaces in Canada

- to 12% of the overall land mass (among "
© " national parksalone, to,tal area would ‘
_purportedly move from 1.8% of the
Canadjan. landinass to about 3 1%).
However, even before the Green Plan_
- was pubhshed non~governmental organi- -
zattons (NGOs) 1mmed1ately saw the'- :
problem if these lands were to be pro:

tected via acqursrnon and supplementary

‘budget allocatrons where would the
| “money. come from? For example in order L

- 10 reach the targeted 12%. of Alberta s

.17 million ha (42 rmlhon acres) of grass-
land and: parkland alone 1ncremental,

acquisition costs would be one billion

. _“dollars. This would tequiré acquisition of

. a farther 1.8 million ha (4.5 million acres)
atan ayerage price of $557/ha($225/acre).

" "The traditional concern of NGOs was
Vwmmanzed by John Morgan “In times of -
fiscal restraint with continuing severe -
‘ budget -cutbacks to. all resource agencxes»

a there s1mply is lrttle or no money for

4. See pp. 79-80 :
:'5. Morgan (1987), p. 4.

“the ngt, cmd sometzmes are pobl‘ztemted altog_e,tbezf’,f

' Canada that have suffered... Thrrdly, there '
. is.the polmcal unsuitability of large scale -
."land purchase.”> * .

‘Thé NGOs 1mmed1ately rarsed the

: 1ssue with the federal government. In the : )
vrew of many, the notion of sett1ng as1de T
- taxpayers’ -doliars for a major acquisition

program ‘was a p011t1ca1 and budgetary

, 1mposs1b111ty, and 'would automatrcallyv E
' relegate the Green Plan to pol1t1cal irrele- .
-vance. That behef prompted them to
revrve a longstanding proposal: could

8 ‘Canada achieve comparable results at
lower cost via the tax system?

'TheiOptio'n of Tax Change '

There should be no- mlstake about the
fact that tax expendrtures cost money. If" O
_'the tax treatment ofa grven transactron is

enrrched” to the benefit of the taxpayer o
<. that ] means that the treasury collects less-
‘. money: itisa “publrc expendlture wh1chi
is every bit as real-as a'government -
- cheque ‘The dlfference however, is in
_the amount If the government acqulres a
~wetland for one. million dollars either by

purchase or exproprlatron it is spending

“one-hundred-cent- dollars” and” subse- -
quently. must face all costs.associated . -
wrth property management On the other :



- hand, if the same Wetland or other eco-
: 'f‘vlogrcally sensmve area is- donated to-a
. charitable organlzauon the government -

may achieve the same Green Plan ob]ee-

tives (sub;ect to proper control) at a cost a
‘to public treasuries of perhaps 40% of the
with no property' man- "
agement costs in the future. The pros and:
cons will be drscussed further in this

.- above' scenario...

' paper '

< will be fully described in.this paper. In
essence, When a phrlanthroplst makes-a
charitable donation, he or she usually

- ', gets a usable’ tax feceipt commensurate

with the value of the gift; but when a per-

“son makes a charitable donation of green -

" space, the usable portion of the receipt is

(@) reined in and (b) eroded by “deemed
‘capital gains” [‘hé deemed to receive pro-
ceeds of disposition ‘when in fact he has -
_rece1ved nothmg] Thanks to these two -

artifices, the usable receipts for donations’

of green space are almost never commen-
‘surate with the value of the gift, and

 sometimes are obliterated altogether The B
B preoecupatron of NGOs has therefore
focused on the existing. pohcy Whereby*
these recelpts are being pushed to artifi-

' _crally low levels The-intent of the NGOs
is not to mtroduce a new “tax mcentxve

or other artifice, but (on the contrary) to

" return the tax’ system to a treatment of

donations that corresponds. more closely A
 to reality. In short, the foeus.o.n tax is
‘ _’prompted not by the desire to introduce -
"a new tax expenditure, but to halt the’
L »exrstmg punitive tax f1ct10ns affectmg'

" environmental phrlanthropy

‘- The Concern of NGOs

. Over a dozen years ago John Swargen in

“the book_ entltled Preserving’ Namral '
‘Areas published the’ following view: “Tax

~ relief or other financial incehtives should

"The very expression “taX‘exp"endi- -
‘ture”, however is perhaps a misnomer- in
this case. The preoecupatlon of NGOs’
with the tax system is predrctable and .

be. made available to landowners who
- want to preserve their land in its natural

state, but may be forced to-sell ‘to devel- '
opérs or cultivate it to avoid burdensome
taxes under present legislation. ,Ontario

‘and federal legislation provide tax relief,

subsidies and other financial incentives to

, stimulate resource development, assist

compames with pollution abatement, and
protect farmlands, but not to conserve.
‘natural’ areas for non-economic reasons”
(Swaugen 1979).

In 1984, the respected tax expert

‘Wolfe Goodman in an article in the -

szlanthropzst ‘said that leglslatlon to

" remove the deterrents from tax treatment i

of.grfts_of.property “must be given

the highest priority”; he. emphasiz'ed,v' :

the focus on-tax. is prompted not by the desire to-.
- mtroduce a new mx expendzture but to halt tbe exzstmg

_ pumtwe tax fzctzons aﬁectmg enwmnmenml pbzlanthropy

however, that this had not'alread'y occurred -

“because “there is-serious opposition to this -’
_ proposal in the senior- levels of the: federal, ’
' Department of Finance”.

This.view acqurred more urgeney in -

bthe lead—up to the Green Pla#n. Unless a bet-
“ter economic deal could be formulated to

set asrde ecologically sensitive lands (i.e. via '
the. tax system), the national ob]ectrves out- -
lined in the Green Plan would be expected
to fail: This theme was repeated by the
NGOs during the lead- -up consultations to
publication’ of the Green Plan. In August

1990, for example, at the Green Plan con-

sultations National Wrap -up Session (includ-

- -ing representanves from the oil mdustry, '

forestry-mining and agr1cu1ture sectors,.
environmental groups, and business associa-

) "tions)_ a 'eal‘l-wasm'ade for “release-(of) a- s
- Green. Paper on economic instruments, -



mcludrng tax measures 7 Another group,
" involved in the formal consultatrons rec-

ommended “fiscal measures to encourage

behavroural Change” (Government of .

 Canada 1990D). . : :
These were not the only views of the

‘business communrty that. have been "
expressed Crowe (1991) in an’ artrcle rn' :
- CA Magazine related that: “mcentlves e
. desrgned to éncourage envrronmental-v
protectron have nat kept pace. ‘with the ;

increase in pubhc concern about thrs

“issue.’ Crowe continued: “There erl be

--those who" questron the merits of the
by arguing that tax should not .,
“be used to further soc1a1 pohcy Whrle I
- am sympathetrc to this position, 1t must -
‘be acknowledged that it is.almost certam— o
lya mrnorrty point of view.. Once the use .

. premise...

of tax pohcy is accepted,. it is mevrtable

" that pressure will build for government to - .
provide extra 1ncent1ves for 1nd1v1duals*
_and corporatrons to increase their contri- N
g butron to .the collective effort necessary .

to solve envrronmental problems.”
» The fedetal government’s own: env_i-
ronpmental officials: endorsed a similar

. view: The Canadran Envrronmental.:
L AdV1sory Councrl (CEAC) (1991), in-its. .
report entrtled A Protected Areas stzon;. .
- for Canada referred to “partnership”
“with ‘the, prrvate sector and thé need for -
: _ the_ private sector to partrcrp}ate in the .

acquisition and protection of linds.

CEAC further recommended addrtronal_

: tax credits. for- donatrons of lands.

In Federal Economic Instruments
-+ and Achievement of Environniental .
' “:Objec'tz’z_ze_s (Environment Canada 1989y,
the federal government itself articulat'ed_-

-+ the view that: YA number of opportuni-

“ties’ exist to use tax instruments to -
_ influence decisions Wthh affect the envi- -

ronment These 1nclude modlfrcauons

to cun-ent tax 1nstruments 1nvolv1ng the,
S condrtrons of ‘write- off’ for 1nvestments m
L conservation. . '

T 6. Envrronment Canada and Commumcatrons Canada'
1990),'p. 54. -

‘7. Supply and Services Canada (1992), Recommendauon-.

No. 48,p. 206

- It was _argu,e'd:’.'

The Sustamrng Wetlands Forum o
B (1990, whrch brought together many

important envrronmental NGOs,_ adopted .

"4 formal recommendation: “Use of the tax -
- system to-compensate for conservation -
~and protection of wetlands. should be

explored *.Fhe Forum added “Incentives

s should be: used to encourage ‘wetland
conservatron and disincentives should be . -

removed” The Forum s background doc-* -

umentation, was even rore- specific:
“Consrderatron must be grven to makmg
.federal tax regulatlons more conservatron_ -

friendly. Caprtal garns regulatrons and
‘incomeé tax tréatment of natural property. *
'(land) must be Changed 10. reflect ‘the
same advantages given, cultural property '
~in Canada (Sustarnrng Wetlands Forum.
'-.>1990 Explanatory Notes).

<In the report-entitled Reflections on

Sustamable Plannmg, The Canadian . -
. Institute of Planners (1990) has also- insist-
‘ ed that “su_stalnable plannmg needs at:léast

six types of fiscal mechanisms.” In October

1990, another broad cross-section of NGOs o
- repeated the call to “reduce .the inequities.

€.g. in the tax treatment of donatlons par- - '
trcularly the capital gains nnphcatrons- "6

© In December 1991, the Royal
Commission on the Future of the: Lake :

a0 'Ontarro Waterfront (i.e. the Crombie
'Commrssron) 1ssued the followrng impor-

tant’ reeommendatron “The federal gov?"

' ernment: should intfoduce approprrate.
'legrslatron for amendments to permit: srg-
" ‘nificant lands, or mterests in lands, to be

donated to _quahfr_edv organrzatrons with-

“out. triggering capital ‘gains’ asseSSme'nts

and to-permit the use of a tax credit up to

the full value of the donation.”” "

-~ On Decernber 2 1991 a Parlramentary ‘

Commrttee was also asked to revisit the;
tax treatment of gifts. This writer made
‘a presentation -on - this sub]ect to
—’itthe Par,lramentary

Committee on
Communications and Cu_lture at that tiie.
“That the income tax



: ‘system should be streamlmed in order to
(@ srmphfy the treatment of gifts of prop
ertyy’ (). to assure that Canadians are not

penahzed for such glfts and (¢ to create o

a favourable climate for phllanthropy

This' is the essence of Recommenda—

tion No. 8 presented later in this paper

" cal change in this area. Those challenges,
“along with the arguments to overcome
them, are outlined later in this paper.

| '_Other Tax Levels_ g

i ~In the case -of the Income Tax Act the
- sums-in questlon are very srgmﬁcant The ™
same cannot be sard of other tax levels.
“ The incremental monetary value of prop- -

L erty tax incentives for Wlldltfe areas is rel-"

The. Committee _r_e_sponded ‘by asking .

Finance Canada to comment. Finance. -

© Canada’s answer was issued on January

24,1992 in the form of a written opinion

prepared at Finarice Canada for signature

by the MlIllStCI‘ of Fmance It outlined: the . -
concerns which would have to be over-

‘ come before Canadrans ‘could expect fis-

atively ‘modest. H_owe_ver, when deahng{_‘

- with taxpayers who are being asked to

participate in the protection of ecologi-

~cally sensitive lands, the perception .of

the tax system can be as important as the

actual monetary values themselves Even
~. ‘where tax incentives are-modest, their,

very existence may have at least symbohc

- and psychologrcal value in brmgmg prop- g

erty owners “on s1de

 General

: v.‘The_Income;quACt affects every dona- B

tion of land to government or a charity. It
- also affects many- other transactions that

~relate to the setting aside of" ecologlcally
- sensitive lands for Pposterity. Two areas -

care ofvpartrcular significance to this
_endeavour: the tax treatment of gifts, and
‘the tax treatment of protective measures

~ othier than gifts (notably conservatron s

' covenants/ easements).

~Gifts o_f’R_eaI Est'ate"v
- Basic Principles

- Obviously, a Canadian who is eommrtted_ _
to the protection of his.or her property is

free to donate it to the public sector.or to

a chanty Donations tend to fall into two.
- main ‘Categories. There are doenadtions to
the Crown (i.e: the federaI or provincial -
L government), and donations to municipal
ities and reglstered charitable organiza- -
 tions.® These two categorres and the

‘ _"drstmctron between them, as dlscussed

~later-in- this paper are summartzed in

'ﬂTablel o R

3 Only chamable orgamzanons offtcrallv regtstered by -
Revenue Canada are dlscussed in this pa.per under the term

. charmes

* rise to a deduction from tax-

sections of the Income Tax:
‘Act are 55.110 and 118.1;
* detailed explanations of

these positions can be found
- in -several- pubhcatrons
. notably Canadian Taxation

" tendencies;

I addition, the Incoime Tax.Act dis--

. tinguishes between donations made by
_individuals, and those made"by corpora-
" tions. Donations by 1nd1v1duals give rise .
‘:_to a tax eredrt whereas’ ’

those by: corporatr_ons glve

able-income. The relevant

of Charities and Donations?®
“The phrlanthroplc ten:-

dencies of Canadrans (and occas1onal lack ’

thereof) have been monltored in a num— i

. ber of studies. Although it is not the pur-

pose of this paper to analyze those‘
one may nevertheless }
observe that donations of cultura_l proper-

“ty (e.g. art or archival material) are sub-
stantially-more prevalent thian donations

-+ 9. Drache. (1990), p'articuiarly chapter, 12.

The Income Tax Act
and Ecologlcally
;._Se.ns:’t-_l,veLan:ds_ |



' of real estate. Part of the reason is that in_
‘-addmon to the sections referred to above '
the Income Tax Act also provides a dis- -
~tinct tax treatment to- donations’ of “certi-

fied-cultural property”: As explained . -
later, these donations are exempt from

capital gains: “That- feature can be lmpor-

tant, particularly in any donation of ..
1nvestment property such-as: woodlots :
farm property, or real estate held for" '

» speculatrve purposes

Capztal Gams on Donated Property

*. The Income Tax Act provides for a legal
ﬁctron whereby any donatron is consrd—v
ered a disposition at fair market valué. In e
“other words, when a person donates a

millionQdoll;tr Wetlémd Comple"x, he or she

"is'deemed to receiye one million ‘dollars .-
in proceeds (Drache 1990) The. conse--

quences of thrs legal fiction can be sub-

-stantial. This deemed income has no tax

g '.consequences so long. as the. property in

- ~question was not investment property.

For example, if it was property which

was not-intended to produce income {j.e.-
all or part of one’s personal residence),

then the fictitious proceeds drsposmon

' _does not normally enter one’s taxable

- income. The: situation is dlfferent if the
'donated property was “capital property”
(i.e. property used or potennally intend- .. -

ed to produce mcome) This would be

- the case of farm property or real estate
held for: speculatlve purposes When '

- property held for mvestment purposes is .

drsposed of, the proﬁt on dlsposruon can

© be construed as “caprtal galns”. The -
amount of the capital gain’ is subject to
some complex ‘mathematics, dependmg

upon the 1mprovements that may have.

been made. to the property and other
factors.”.
- For example let us take ‘the . case of -

some wooded land held for’ speculative
purposes since 1971 (the taxation of capi-’

*tal.gains came 'ifito existence at that

time). Let us further suppose that the-

- land was then valued at. $100 000, and
“would today be valued at $1 000 000.
~ . Broadly speaking, the denation of this

land would trigger a $900 000 deemed

: caprtal gain. Since 75% of caprtal gams are

assrmllated to - normal taxable rncome

- they are taxecl as such

Deemed Capital Gain Exemption Limit on Usable Probabitity that Solution if Capital
Capital Receipt Capital Gains Tax Gains Tax exceeds
Gain individual Corporate against will eliminate Value of Receipt
Income Value of Receipt
To Federall = |~ Al Possible " | $100000-8500 000 |- 0 100% Modest . |'Legally misrepresented value - |
" Provingial . : . : S : T : of'giﬂ (downwardy to optimize’
Government recelpt in relation o capltal
A ’ gams tax
"To Municipality. | - Al | Possible | $100000-$500000 | 0" '} . 20%  Serious | Sameasabove -
ToCharity”~ |InTrustfor | Possible | $100000-$500000 | 0 T 100%- © . Modest 'Same-as above
. Crown - . - - N . . : . .
“Otfier . | Possible | $100000-$500000 | 0" ™ - 20% Seriotis Same as above
,Giﬂ . - . PR B B . . .
_Certified | “None “I. " Moot "Moot | 100% - | . None- Moot
Cultural - S : : o . SRR IS o S
Property .

 Table 1: Gifts of Real Est_dte ,




At best

$500 000. This means that if a person

makes a gift of capital property to charity,
the: deemed capital gain may not trigger

- immediate capital gains tax; on the other '
. hand, for every. dollar of deemed caprtal
gain resulting from the gift, there could _'

be a resulting increase in taxable caprtal

B - gains elsewhere in the “philanthropist’s o
" to the ‘Ministry of Agrrculture Leaving '

estate, if that phrlanthroprst is reasonably
wealthy and has srgnrfrcant holdings of

" stocks and bonds aside from his or her
landholdmgs . ,
' . The: situation 1s worse for corpora- '
nons they have no capltal gains exemp-
‘tions. It therefore:follows that any
_ deemed capital gains inv.ariably produce
" deemed capital gains tax. »

' Recezpts for Donatzons

- Asa quid pro quo to-a bond ﬁde dona—
~ tion to governments or charities, the
) donor can receive a recerpt from the -
donee, and this receipt can be used to off-
set taxable income, either in the form of a°
tax cred.lt (for 1nd1v1duals) ora deductron ,
_ (for corporatrons) However,- there are-. o
~ ceilings on the exterit to which these
receipts can be used. Inthe case of a -
* donation to the Crown (federal or provin- .
 cial); the usable portion of a receipt can-:
.- not exceed the donor’s taxable income in
- any one year; in other ‘words, the donor
* cannot, use his/her- recerpt to_put oneself
ina loss posmon Any unused portion of -
‘the receipt can be carried forward for up‘_'

to five subsequent years; but in each such,

“deemed capltal gams R
encroach upon a taxpayer s normal cap1—_v_“ '
. tal gains exemptron Indrvrduals have B
a normal caprtal gains exemptron of ‘_
. §100 000 (i.e. the first $100 000 of capital

- gains is not taxable). In the case of capital
gains Wthh occurred ona qualrfyrngl :
- farm ,p_roperty” the relevant’ exemptron is .

year, the usable portion. of the receipt is
agaln limited to the taxpayer s taxable _
income in that year. In other. words, a

* donation to the Crown can be used to off-

set 100%_ of the donor’s taxable income .
for a maximum period of six years. :
It also follows that if the value of the

- grft were larger than: the ‘donor’s income

over those six years, the balancé Would

. “go to waste”. For example, let us envis-
-age-a male farmer who was makrng :
" $50 000 in the year of his retirement and -
: antlcrpated makmg $20-000 per year in '
vsubsequent years the followrng would be
the 11m1t of the usable tax receipt. in ‘the

event that he wrshed to donate the farm

aside the capital gains factor for a

_ moment, his'us:able"re'cjeipt would cover
$50 000 for the yearbf the domation, and

$20 000 for cach of the five subsequent

. years, for a maximum $110 000. If the
"2 farm were worth more. than $110 000 at
'the time he made the donation, the extra
: amount would be unusable for’ tax )

© feceipt purposes. o

In the case ofidonations to charrty or *

toa mumcrpahty, the celhngs are’substan-
'trally lower. In these cases; the- donor s

receipt cannot offset more than 20% of -

- his/her taxable income in the year of the |

donation; the unused: portion can be car-~

ried forward for five subsequent years, .

but in each subsequent year the usable
portron is agam limited to 20% of the tax--

- payer’s income in that year. For example
if we were to return to the: scenario of

the retiring farmer; who earns $50 000 in =~ -
" the year of the donation and $20 000 per

year thereafter, his usable tax receipt

.- (leaving aside capltal gams) would be lim- -

. ited to $10 000 in the year of the dona- .
tion, and $4 000 for.each of the five
‘subsequent years; in other words, the

total usable receipt wouild be $30 000. .-



' Cumulatwe Eﬂ'ects

o The above scenano 1llustrates that in the '

case of 1nvestment property, substantlal

- taxes can be triggered by a donatlon, but:
there are limits on the extent to which-
these extra taxes can be offset by the tax

 receipts. involved.
 This leads to some unusual scenarros

In the case of property not Held .for -
. investment purposes,; the donor ‘can use:
his or her tax receipt subject to the -
: .applrcable ceilings; but for donations of g
1nvestment property (1nclud1ng most.
:potentral donatrons of sxgnrfrcant real
- estate holdmgs), the doner could actually :
find himself or herself with a prospectrve :
B tax liability. (resulting from caprtal gains) -

which may actually exceed the recerpts

' claimable. In other words the taxable'-

cap1tal garns resultmg from donations
' 'may not only erode the vilue of the

L recerpts but may even. exceed them. As a
- result, the philanthropist would be: ﬁscal- '

. ly penalized for the gift. -

‘The Income Ta.x Act has therefore .‘

; mtroduced a further legal fiction to miti-

. gate this effect. The donor may “elect” to
- down-value the grft so that the deemed"
rproceeds of disposition” do. not grve rise
1O S0 hrgh a deemed cap1tal gain. 10 In.
other’ words the Act legalrzes the con- - k
- scious rmsrepresentatron of the’ value of a-
. -gift, in order to assure that the donor w1ll :
. not be penalized for making the donatton '

to-the government or to charlty The
' result isa farrly elaborate accounting

'_process whereby the donor’s advisors -

" attempt to determine an optrmal figure
-which will produce the maximum. usable

. recetpt in relation to the lowest caprtal' o
gain. That calculat1on wrll aiso be affected -

by the extent to which the donor can still

fuse his or her capital gains exemptions, -
“which ‘are USually $100 000-for 1nd1v1du—

' als and $500 000 for farm operat1ons

In many cases, nonetheless, the

E donor’s. prospectlve tax beneflt will ‘not
represent a mathematrcal equrvalent or

‘ -qmd pro. quo. for the value of the donav'_j |

" o.s.118. l(6)oftheAct
‘11. The-CCH Canadian Master Tax Guzde 1 991 notes “It
wouid appear that a regrstered charity. could be specially
empowered to receive glfts in trust. for Her Majesty ‘and

- tion. Predictably, this situation has led to

varied attempts:to deﬁne ways in whrch
doriors could get a tax- treatment more

' closely related to the actual Value of. therr»

the Herztage Canada Foundatzon and tbe '
Nature Conservancy of Ccmada have speczfzc i_
contmcts wzth the Government of Canada whzch

-entztle tbem to recewe property in trust for tbe

Crown

. donations.. Another technique exists. at

the’ Her1tage Canada ‘Foundation and the'

: Nature Conservancy of- Canada These
two organrzatrons have specrﬁc contracts -
with the Government of Canada- whrch

ent1tle them to recerve property - “in trust
for the Crown It follo_ws. that when a

- gift of real property is made to the
- Heritage ’Canada Foundation 1n trust for
- the CYown?”, this gift can recerve the same -
| tax treatment as a gift to the Crown (i.e. a ' -
hrgher ceiling on deductrbrlrty), desprte‘. o
" the. fact that the Heritage Canada
- Foundation is a non-governmental regis-
itered charity.}1 ‘The Nature Conservancy

of ‘Canada has.a comparable agreement
for donations of larid abutting national
parks Other orgarnzatrons have sought to
do: likewise; however, unless they can -

- ‘.produce an. actual contract 1nd1cat1ng that -
_they can 'receive property. in trust or as an =

agent of the Crown ‘this tax treatment

‘will be unavailable. That is what oneé .
organization learned when it thought that

it had received property in the capacity. »

~ of-agent of the Crown, only to see its
* anticipated tax treatment disallowed by .
_the courts (en application by Revenue:

Canada) when it. failed to produce docu- ..

. mentary evrdence of 1ts ‘relationship with
' the Crown : :

12

_ such gifts would thien be exémpt from the 20% limitation. It. - - -
. is understood that this is the, case with Héritage Canada
< Foundation which is d.registered «charity”. Seec CCH

Canadlan Ltd. (1991); s: 9185, p. 449.

) ‘12 Murdocbv MNR [1979}CTC 2184, 79DTC 206



Another tax appfoach exists via the
Cultural Property Export and Import

Act. That federal statute provides for cer-

tain property to be designated as “certi-
fied cultural property” by the Cultural
Property Export and Import Commission;
it also provides for certain institutions in
Canada (including registered charities) to
be designated as “certified cultural institu-
tions”. There are, at present, some 230
such institutions in Canada. When a
donor makes a gift of “certified cultural
property” to a “certified cultural institu-
tion”, the Income Tax Act not only pro-
vides a 100% deductibility ceiling on such
gifts (instead of the 20% usually allowed
for Charities) but also waives the fiction
of capital gains.

Naturally, this has led to some specu-
lation as to the kind of real estate which
could be treated in this way. Initially, the
intent of the Cultural Property Export
and Import Act was to deal with proper-
ty that was potentially exportable; but
when that reasoning was raised in the
context of a proposed donation of a
building in Montreal, it was argued that
even buildings are potentially exportable
stone by stone (like London Bridge,
-which is in Lake Havasu City) and, hence,
should be eligible for this-treatment. In
fact, there are heritage buildings in three
provinces which have been donated to
“certified cultural institutions”, and
whose tax treatment under this heading
has been approved first by the Cultural
Property EXport and Import Commission,
then by Revenue Canada.

In the three cases mentioned above,
‘Revenue Canada also allowed the land
under the buildings to be assimilated to
this tax treatment. The amount of land
so treated was the space reasonably
required to “seat and serve” the buildings.
However, when Revenue Canada was
asked to comment on whether pure nat:
ural landscape could receive the same tax
treatment, the answer was negative.!?

13. The opinion was sought by the Cultural Property
Export and Import Commission in response to a prospec-
tive donation. The details of the request for the opinion
hAvt not been disclosed.

Revenue Canada returned to-the original

_rationale: although buildings could theo-

retically be expoited and reassembled, a

natural landscape or habitat could not (at.

least in specie).

Comparison with Other Gifts
The donation of etologically sensitive
lands, whether to government or to a

charity, is obviously not on the same foot-
ing as a donation of cultural property .

under the Cultural Property Export and
Import Act. The question is whether this
discrepancy makes sense.

Finance Canada, in a'letter slgned by
the Minister of Finance in 1992, has
argued that the tax treatment of gifts of
cultural property should necessarily be
considered a model for anything. The
Minister signed this letter in response to
an enquiry from the Parlia»meritary
Committee on Communications and
Culture concerning the rationale for the
discrepancies among various gifts and the
tax fictions attached to them.'* Six con-
cerns were advanced in the letter, and
those concerns would have to be over:
come before Finance Canada would con-
sider removing the punitive fictions
attached to dona_tipns of Canada’s hat,ural

~heritage:

(A) There is no reason why the govern-
~ment should bend over backward for

transactions undertaken at the tax-

payer’s own discretion. The fact that
the government provides Special
-treatment to-donations of cultural
property is an historical aberration.

(B) In any event, gifts must be kept with-
in “reasonable” levels.

O If Canada improved the tax frcatﬁlcnt'

for donations of our natural heritage,
that would only set off clamouring by
other charities (c.g.' in social welfare)
for compamble treatment, which the

government is disinclined to provide.

14. See Footnotes Nos. 6.and 7.
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" (D) Changmg the system Would be too

admmlstratlvely difficult.

. (E) These tax rece1pts benefit only a tmy

minority of Canadians,

“(F) There is no evidence 10 suggest that a’

. 51gn1ﬁcantly larger number of dona—
. tions would result.

- Itis submltted that. these coneerns .
~can mdeed be loglcally overcome. The :
'4_ ratlonale is discussed helow. =

A. Why Should Govemment Prov1de '

Better Treatment?

- The first policy nurore to be overcome is
‘whether there is any reason why. the tax’
. vs-'ystem should encourage more philan-.
thropy. Any proposed change in the’ sta-
‘tus quo would first have to address the
- argument that gifting is the donor’s own
affair: if he wants to do it; that’s fine, but
" he shouldn’t. expect Finance'Canad‘a or
' Revenue .Canada to feel any obhgauon to
‘prov1de any special tax treatment as a
' reward. The fact that the tax: system now

r‘eWards- such activity (Within linlits)~is in
a sense gratuitous: it is a “tax preference”

-which the government grants exception-
“ally: Since this is a gratuitous “i)refer-

ence” the government is under no

obhgatlon to make those preferences‘

consistent: the fact that government

chooses to forego legitimate income in
one area is no reason 1o compel govern- -

ment 1o forego income in any other-area.

. Finance Canada has stated that “The: -
tax deductlon or credit for charrtable' '
’ -donatlons is unusual in’ that it is in
respect of expendltures ‘made at a taxpay: '
. er’s discretion. Usually, a credit or deduc-
tion is only allowéd in respect of-
expenses incurred to earn income. 15

The scope.of this exceptlon is not to

" be dealt with lightly because, as the
‘Department added, “all tax preferences“

.- give rise to a loss of govemrnent'revenUes '
) ‘which must be. recouped by cther forms

of taxation or reduced expend1tures ”

15 This view is expressed ina letter datecl January 24,1992
by Finance Canada signed by the Hon. Don Mazankowski, -
. to the Standing Committee on Commumcatnons and Culture e

(Fmance Canada 1992). :

The answer to- [hIS concern is .
stralghtforward Govemments around the _

- world (1nclud1ng”the ‘Government of
- Canada) do not “reward” charitable giv-
“ing merely as a matter of largesse: it is a -

matter of economic self-interest. Var1ous’ K
Charities. perform functions which would °

- otherwise need to be covered by the’ nuh-
“lic sector; these chariti€s use donations - o
(perhaps 40% of Wthh are offset by tax .

savings) to do work which would other— .

wise need to be done with 100% taxpay-
- -ers dollars The tax recexpt systern is ‘not
' ’.a gratuitous “preference”, but a quid pro

quo for goods.and services actually deliv-
ered for-the benefit of the public interest.

“Gjoverhméﬂts"afound the world (including the.
Government of Cdnada 1)-do not ‘reward’ eharimble

»"’gzvzng merely asa matter of largesse it isa matter

of economzc self mterest "

The: expressions “tax benefit” and ,
“tax preference” also have a misleading:

"connotation — the phraseology is remi-

niscent of dis_reputable‘tax incentives like

‘the late Scientific Research Tax Credits

(SRTCs), Wherem Canad1ans spent, money

, (allegedly) merely to. take advantage of

the tax benefits: That concern is mis--

) ‘placed, in the case of charitable dona- '

tions of ecologlcally sensitive land. There

s simply no. evidence that.Canadlans are
~-lined up 10 give their property away or

that .the Government must guard against
people encroaching on Revenue Canada’s

'. legltlmate 1ncome by (uneth1cally?)
- choosmg to give too much of their prop o

erty away



- - Goodman (1984) already answered -
that concern “Qur tax system does not :

. permit a person to-be better off financial-

“ ly through makmg a gift 1o charity: In the :

ordlnary case, a person in a 50% tax

bracket who gives $1-000 to charity will -
"< be out’ of pocket $500, just as if he had’
":'_lald out $1 000 for some expense item
wh1ch is deducuble for income tax pur- .
poses. No one would suggest that a tax- »
- payer Would be prepared to lay out -
7$1 000 for such an expense item merely '
becanise the paYnient was deductible. for .-
. " tax purposes. Why, then, should anyone - .
o . think that a taxpayer would make a chari-
table contribution, merely to take advan-

 tage of its deductlblhty?”
In any event, say some ob]ectors

) donanons of cultural property cannot be - -
o ‘consldered a ‘model be_cause they. are-an

historical aberration. “The regime in

place for gifts of moveable cultural prop- -
Certy is the product of a uniqué history, is

tied: to the portable nature of such prop—
erty, and: is mtegrally linked to the treat-

ment of such. property under the. =
provisions of the Cultural Property .

:Export and Import Act. This regime is
.~ notan appropriate model for other prop-
- erty” (Finance Canada_ 1992)

- However, what is so wrong with the =~
" tax treatment-of gifts under the Cultural ..
. Property Export and Import Act? Their

'treatment 1is IlOt unfalr to RCVCI‘IUC

- Canada : ,
‘Goodman (1984) agam explarns ;
'“Ihe exception to- which I have alluded -

arises under the Cultural Property
) Export and Import Act, under which the

fair market value of gLfts of quahﬁed cul--

“tural property to a désignated institution

. are-fully deductible from income under
‘paragraph 110 (1Xb)(1) of the Income

" Tax Act. If such gifts are capital property |
whose fair market value exceeds their .

~adjusted cost base this apprec1at10n 1n

. value is not regarded as a capital gain
~under-paragraph 69(1)(b) by reason of

' charity,” says Finance Canadd,

-

the exception in’ paragraph 39¢1)L1). If,
- for .exarrlple, an individual in a50% tax
- bracket purch_ased'a ‘painting. for »
© $10 000'in 1972 and if he gives it to'a
“public gallery in 1984, when’ it is worth

$100 000, he receives.a tax deductlon

. _.W.orth $50° OO'O_to him; which’ covers his
' $10 000 cost.and gives him a cash profit -
of $40 000. This is probably as it should

be, since it must not be forgotten that he

‘has’parted with something: that really is

worth: $100-000. It seems unreasonable
to subject him to the full ngours of para--
graph 69(1)(b), so that he winds up, at,

“best, with a net tax deduction of only

$2 500 after he has made 1. gift of a~ ’
$100 000 pamtmg toa chanty L

B. The ants of Reasonableness -
The 20% ceiling on tax rece1pts for dona- -

tions to charlty, says ‘Finance ‘Canada is.

reqmred to keep charltable deductlons

within reason: “The 20 percent hrmtatrorr

serves to restrict the amount of the tax . .

preference for charitable dohatibns toa’

reasonable level” (Finance Canada 1992).
" This comment reflects a highly unusual - - -
- perspective on philanthropy. Finance
~ Canada appears.to be the only organiza- ‘

tion in Canada to suggest that: altruism-

E needs to be reined- in

“The 20%;‘cez'lz'h~gj on tax receipts for donaiz‘ons_ o

keep charitable deductions within reason.””

“Is required to

One may note, in- passing, that there
is no commensurate. limit on deductible

.- business spehding, as there is.on charita:

ble spendmg Apparently, there is no cor-

.respondlng urgency for keepmg those -
exp_end1tur_es within “reasonable levels
- Theé Sustaining W,etlan_ds Forum: 1990y

presumaljly’ alluded to-this YWhCI'l it called B
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_'.,assrstance -as the former
" Canada 1992).

' for a tax treatrhent .of donations on: “the -
same tax footmg (i.e. on a level playmg
field) ‘that is now avarlable to the corpo- .

rate sector ' ) :

» 16"

- C. Favourltlsm :

Donat1ons to cultural. institutions are )
o already on 4 better footing than say,
donations*to the United Way. For exam— -
“ple, a person who proposed to donate an».

office building to the Canadian Cancer

' Society- or a hall to the YMCA would not
~ be'in as good a posrt1on as the donor.of -
*an historic bu11d1ng to the Montreal :
Museunr of Fine Arts.. This causes a-con-
cern: Would assmulatmg even further" B
s "donatrons to the ¢ preferentra
‘merely compound the. potential resent-
 meént felt by the charrtres left out? “It is-
. difficult to justify singling out gifts of cer- -
- _tam capital propertles to.specified orgam—

' zations as deservrng a mose preferentral ‘
tax treatment than gifts to othier orgamza— .
" tions. Extending preferential treatment to
_heritage properties over, for example,

gifts of ‘cash or land to charrtable organi-

- zations involved in aiding the ‘homeless -
_or feedmg the poor-may be: unacceptable
to many Canadians who may: belreve' '

that the latter causes are as worthy of.

- That. reasoning starts from the

3 premtse that other charltles will need to
" be kept ina dlsadvantaged posrtron The -

counter- -argument is simple: if. it is unfair

'for “deemed- caprtal gains” and other fea-
tures to encroach upon charrtable
" receipts’ for one kind of donatlon, it

“should be equally unfarr for them all.

- Thereis no a przorz pohcy reason why
: env1ronmental donations should contlnue
f.berng hamstrung, srmply because equallyt o
“worthy donations.are also bemg ham-

. strung (1.e._mrsery loves_(co\mpany) ,

* 16, Sustaining Wetlands Forum (1990), p. 15. "

category‘ :

(Flnance

"D Admmnstratlon

: When the Government set up the appara— o
“tus to deal with g1fts of cultural property - - -

under the Cultural Pmperty Export-and
Import ‘Act, it 'made that apparatus com-

-fpltcated For example, the donation itself '

must be -approved by the .Cultural

Properry Export and Import Comrmssron e o
-'the donee institution must-have recetved V
Lan extra “certlflcatron and’ there are
. detailed rules applied to the appraisal.

~ One concern is: that if the tax system.
' ,extended comparable treatment to grfts ,
of ecologrcally sensitive property; “Such - .~

proposals would requ1re a-cumbersome

',legrslatlve and admmtstratlve regrme
*" (Finance Canada 1992).

Fortunately, that concern.may. be mis-

. placed, and fora s1mple reason. The ratio- .

nale for the complex apparatus related to

_cultural property was largely that much. o
' _cultural property is notorlously difficult
. to.appraise’ (even. experts apprarsals of .-

Old Masters; for example, can be mllhons :
of dollars apart). This left. open the possi-

. bility of abuse in the system: Similar dis-
- crepancies are not usually found in: the
" appraisal of .real estate, and hence the.
‘need for highly elaborate safeguards is
o not comparable :

- E Non—Progresswﬁy

One longstandlng concern, respectmg
any nnprovement in the tax treatment of:

- gifts, is’ that such a measure ‘would just.

help line the pockets of.an (already -rich)
Ininority. “Such proposed changes Wou[d
be of benefit to a. restrlcted number of

- taxpayers, and would merely serve to
- enrich an ex1st1ng tax benefit” (Ftnance
‘Canada 1992) :

That, -however, is the nature of phﬂ—}zy

"anthropy significant gifts come only from -

people who have. the resources to give’

" “'them away, ThlS is & truism, as. is the -
”proposmon that million-dollar gifts only. .
'come from mrlhonarres (1 e. they had to



’ ('own a m1lhon dollars’ Worth .of assets'
before they could give away a million

dollars ~worth of assets). lhat narcuy

. _means, however that Canadians who are -
a altru1st1cally inclined toward the environ:.
ment are plutocrats Furthermore the -

fact rema1ns that these rnd1v1duals are

actually divestmg th_ems_elves-of assets,
specifically for the public good. This is
not a net “benefit”: even with improved -

= tax treatment they are less rich after the

: transactlon than-before. It is, therefore

' ._mlsconce1ved ta argué. “that better tax

“ltreatment \171" Onlv “hpnpf}t’ an alrpariv' :

- prrvrleged mlnorlty The questron is
" whether the Government is prepared to
favour such dlvestltures or- not

"F No Impact .
One of the most famrhar concerns of tax
off1c1als is 'whether a g1ven tax change

“would. cause a dramatic outﬂow of funds a
* from the treasury, wrthout any corre-
' fspondlng benefit elsewhere in society. }
* That concern has also. been expressed in" ",

. the context - of gifts of ecologtcally sensi-

tive property “There is little empirical
" evidence to demonstrate that enhancmg:

the tax benefit associated with'a particu: -
~lar type of charrtable donatron will,-of -

. itself, result in an increase in that type of
donation” (Fmance Canada 1992) A
. Admittedly, there are no Gallup Polls
“indicating the - extent of, llkely ‘pickup”

~on-an 1mproved tax treatment for dona-'

" tions of ecologically sens1t1ve land. No
one, to th1s writer’s knowledge has ever -

» commrssroned such a poll.- But by the -

j',."same token, there are ‘also no polls sug- '

gesting that ‘there would be a failure (in -

g _ pickup in donations) either. . o
"In view of the lack of “empirical-evi-

dence” one way or. the other, the issue

~ should be approachéd on the basis of

;common sense. At present any prospec- B
t1ve donor who consults hrs accountant is
" bound to be told not only about the posr-,

tive tax features of hrs prospectlve gift;
‘but also. about the negatlve tax féatures...

" which might even WlpC out the pos1t1ve :
ones. Can it be senously argued that such’

- adv1ce never has effects? And even if this

" results in only a few lost donations per

 year, aren’t those already»a few too many? -

Tt gs, tberefore mzsconcewed to argue that better mx

' treatment wzll only ‘benefzt an already przvzleged

' prepared to‘ favour sucb diveStitures or not.” -

L Optzons under Conszderatwn

“"Revenue Canada is the srlent partner of -

every Canadian Who earns income or sells

’ goods The Department has a stake in vif-
~ tually every transactron Revenue Canada

takes its lead: from Frnance Canada no

two other. government: agencres have any-
: 'thrng close to-such a level of 1nterventron

~, in the daily lives of. Canadrans Their role,
-in the pursult of natlonal goals must ‘be
- V1ewed accordingly. :

- The Prime Mmrster speakrng in Aprﬂ

1 990, expressed the’ followrng view:

“Restoring our own habitat has to be

' _everyone’s first pr1or1ty and restorrng
wetlands is a vital part of it... we need to"
understand the 1ntolerable c.ost of '

. neglect There is no room for anyone on .’ -

‘the sidelines. None ‘of us can sit this onev o

out”, (Sustarnmg Wetlands Forum 1990).
~An initiative in whrch the two most

1nfluent1al natronal bureaucracres are

_exempt would riot be a “pational 1n1t1a-

“tive”. Furthermore the Canadian pubhc is’
,unllkely to accept rhetoric delivered to
* the private sector which is. 1napphcable- -
to the government itself. _—

i -



14"

© ing from basic flaws in its tax system

“initiative..

" As the Prime Minister ‘c_ontinued, ,
" “Make no mistake about it; we ‘will be -
" asking Canadians to make: sacr1f1ces A
- Partnership is the key to success of. this_
. For -our part we W111 commit’

ourselves to managlng the government in

Ca manner that makes the public sector a

model enV1ronmental crtlzen — and an

e example to the pnvate sector” (Sustaining
‘Wetlands Forum 1990). ' o

“Tax officials, by necessary. implica-

tinn muct he nart af that “madel enviernns
11011, J3USt OC Pait Ol uldt |

mental citizen” who is prepared to miake - -
sacrrfrces in the name of envrronmental
partnership. ' :
The two fundarnental 1rr1tants that -
environmentalists have: 1dent1f1ed in the ..

system are the followmg

. The very notron that an altru1st1c :
- Canadian who gives. away his proper— |
“ty for the national good should be-
“ saddled withi ‘a legal fiction which”

attributes to him a “deemed caprtal :

gain”; and .

« The very: not10n that the tax-_‘
" deductible value of such a gift needs

to-be reined in to “reasonable levels”.

There is n_o wvalid policy reason why
charitable éxpenses should be treat-
ed less favourably than business
expenditures, which face no such'

- limitation.

‘These are statements of’ basrc prmcr-‘

ple. Environmentalists have been arguing

- for over twelve years “that a country :
which: 1s 1ncapable of acknowledglng

these two fundamental precepts is suffer-

In opposition to:these statements of

' prlncrple various concerns have tradi-

tionally been raised in favour of the status
quo: s :
. Government need not reward
_.discretionary spendmg,

i,.- "Char1ty must be kept '_f‘wfit’hin '

_.reason”;

RLUUC L O VLU -

« - Environmental charities must be- ham-
' strung because other charltres are :
"hamstrung, R :

. 'Don t comphcate the system

' ‘V . No glveaways to the rich; and

- , It won’t work.

Those challenges can all be logrcally

~ovércome ‘as have been described in thls
" paper. Furthermore one precedent has.’

been establrshed namely that of dona-
tions. of cultural property. Those dona—
tions respect the two pohcy ob]ectrves ’
outlined above

There is no deemed caprtal gam to
~ offset the receipt; and _

Cw There is a rno,rejreason_able _Ceiljng‘o_n‘
.the amount which -can be deducted
(100% of income; rather than 20%).

‘ Notw1thstand1ng the: obJectrons out- -

) l1ned in-the Flnance Canada letter of
- January. 24th, 1992 (Ftnance Canada

1992) arguing that this tax-treatment of
cultural donations is an hrstoncal aberra- .
tron (Wh1ch is:a model for nothrng), there
is no other course that w1thstands log1cal

- f:scrutrny

It is always concervable of course
that a tax ineasure could be devised along

these lines, adopting a different formula- -
S .tion from that.of the gifts of cultural
- property. However, this writer can see o

1mmed1ate utrlrty in developrng a sui
generis formula; that would merely. com- .

- plicate the tax system even further. It is. -
submitted that.there- is virtue in consis- -
- tency, and that a gift is'a grft is a gift. For

that reason, this paper recommends that

: gtfts of Canada s natural herrtage should
- be put on a footlng 1dent1cal to grfts of .

Canada’s cultural hentage



. Recommendatzons

; For the reasons outhned above thls,

paper submits three recommendations:

" Recommendation NoI The legal fic-

* . tion which attributes deemed: capital .
gains (and'potential capital gains tax) ’

" to donatrons of- ecologrcally sensitive: '

real estate should be: abohshed

Recommendatzon ‘No. 2: The ce111ng on
- deductible charltable ‘expenditures
’ (20% of 1nc0me) should be lifted.
Business expendltures have no such E

: celhng, and there is no pohcy reason
~why altrulstrc donations should be
: treated less favourably than busmess
expenditures. If the Government of

. Canada ,insi'sts_ on retaining a _c'eiling,'

then the ceiling should be the same -

-as in the case of donations to senior
governments (100% of income).

Recommendatzon 'No. 3:-The tax treat- -

‘ment of donations of Canada ) natur-

al hentage should be-no worse than‘ "
that fow en]oyed by donatlons of

Canada S cultural herltage

Conservatlon Covenants and Easements

' .Baszc Prmczples

" Theére is-a role for prlvate contracts in
,developmg controls on worthwhlle land-

scapes, ecologlcally sensmve areas, or -
heritage property._ If a proprietor is will- B

ing to subject his- property to controls on
-tampering, it is possible to sign a private

agreement with him or her to’ ‘that ‘effect.. -
“This contract allows the’ property owner |
to commit himself ‘or herself (and his or
. her heirs and. .assigns) to the protection of -
the property without actually rehnqu1sh—.-'

_ing ‘title to it. Wildlife Habitat Canada has

. 17.-The Basic rulé, at Common Law,-is that contracts aré
privdte agreements which affect only the signatories. This

principle is called “privity of contract.” Consequently, if an -

.owner agrees to protect. his property against destruction

and later-sells the property, the agreement would usually -
not be binding upon the future owner, -and the property.
would, hence, be exposed to whatever the new owner had B

in: mmd Conservitionists would find this situation unsatis-
factory in the majority of situations.

- 18.* Technically, an -“easement” refers ‘to an agreement )

which allows someone else to-do something on one’s own
land (e.g. a right of passage). A “restrictive. covenant”,
the other hand, is an agreement whereby someone restncts

his_own ability to do-something on his own land:(e.g.-
“agrees not to baclill lands). It follows that the agreements .

' “producéd a’ publication that gives
an admlrable profile of this" dev1ce
, (Trombett1 and Cox 1990). . - e

' Most agreements ‘are simple ‘con- |

tracts: they bind the signatories, but they

."do not bind anyone else.!” Fortunately, a
spec1al ‘form of agreement is possible to.

deal with that problem. Called an “ease-

ment? or “restrictive covenant”, it binds
: future owners as well as the present
owner. RCStI‘lCthC covenants and ease- -

ments ‘are spec1ﬁc specres of contracts in

. Anglo-Canadian Common Law which
have been recognlzed as dlstmct from’
: other contracts ever smce the Middle

Ages.18

“servient'tenernent”' An ‘easement or
covenant can covera varlety of sub]ects

“The best-known example is a right of
. way, where the owner of land agrees not
_-to interfere with the passage of someone

else over his/her land. Similarly, an'owner

-of lan_dcan enter into an.agreement not

to. cut’wood backfill or'pollute the wet-

land, etc. ‘This is the-kind of. agreement

that 1nterests conservationists.
As noted ‘above, rnost ‘agreements’ do

not bind future owners. That is Where
both. easements and restrictive covenants'

have a crucial charactenstlc which distin-

' gurshes them from other contracts: ‘both

can blnd future owners. Valid easements
and: covenants are consrdered reglstrable

._'mterests i.e. contracts that can be regis- "

“tered at the local land titles office. That .
-constrtutes pubhc notrce and binds future

~ owners. It is this ablhty that is interesting. -

and which these two kinds® of contracts
. have in common.

’contemplated by the proponents of conservation per se'ate
‘primarily “restrictive covenants”, at least in Anglo-Canadian

law. The term “covenant” is. also preferable to the term
“ecasement” when one remémbers that to some people,
“edsement” ¢conhotes the ‘right of strangers (o cross one’s
property (as in the case of Ontario Hydro), when that may

“have nothing to do with the proprictor’s wishes. In’ the

United States, however, a usage developed whereby protec-
tive. agreements:were lumped together under the name
“conservation easements”; and for reasons which are not

entrrely clear, the Ontario. Government has alséitaken to -
* calling them easements. This usage in-the United States and

‘Ontario has influenced - the language of conservationists
throughout Canada R

_ In Quebec the C1V11 Code has recog—"

‘nized a comparable mechanlsm called
“servitudes”. The land which is the sub-.
_ject of the-agreement is called the-

15



! easements

Every Common Law province has

'1ntroduced specific: leg1slat10n to clear.

- the way for conservation easements and
covenants whrch would be regrstrable.-
and bmdrng on future owners for the
protection of certain ‘natural and cultural =

hentage Quebec S. serv1tudes can.do like-

, wrse 19 The. ltterature on’ conservatron
has- often dlscussed the.;’.

L A:advantages that such agreements . have

..1 c

_over other arrangements For example

Re1d (1988). summanzes these advantages
- as follows: O

(D m1t1al costs of acqursmon (1f applrca—_.f

ble) may be less (than retentron of
“fee srmple), S

(D) management of the land is. prov1ded

by the landowner; "

: (111) the . land remams on: the munrcrpal-

tax roll

'(1V) the land remarns 1n productron or.

use and

\(v) social dlsruptton is rmnumzed 20

Conservation covenants. and ease-

'...m‘ents have been used unevenly in
_Canada.2! Publrc authorrtres in the United
“States have. had a- longstandmg pohcy of'

purchasmg easements and covenants

: from landowners for variocus conservatron- _
purposes. 22 ' Among non-governmental_.' :
organizations, one Of the most eminent
o bodies of eXperience in this area belongs -
in the Natlonal Trust in:Great ‘Britain. By
_"11979 it had already acqurred protectlve

19. See Denhiez (1978), pp: 605 670 - 674.

20. Reid (1988), pp. 4,13-14; continues: “Landowners who_
donate’ conservation easements tend to share several com-
mon ‘characteristics. Typically, they are: over -50, comfort- -

ably.well-off; with an income from'a source other than the

land in question. “Love for the'land” is the primary -motiva- -
“ tion for donating an easement — 67% of the respondents to

the éaserment :survey listed that as the most important fac:

tor. Donors are also able to use the tax advantages of their :

donation,-which-is listed 4s the only other significant moti- ~

vating factor. Donofs often are not résident on the-land
-under easement; participation by landowriers who depend :
* on theirland.for their income is very low.”™ .

21. In. Ontario,-the Ontatio Heritage Foundation (OHF) has

signed over 140 of these agreements under the Ontario. -
Heritage Act. Other organizations which were able to cir-- -,

cumvent the Common Law hurdles (e.g. by having iearby .
land, and by phifasing the obligations in the negative) have -

even been able to use Common’ Law. easeménts: the- -
_+* Hanijlton and Sauble Conservation Authorities acquired

. 'right-of-way. casements’ for the Bruce Trail;_the Otonabee

and Essex Region Conservation Authoritiés have used ease-
ments concerning water levels; and the Bruce Trail

Association has- purchased land ‘withi'the intention of
. reselling same with easements attached. The OHF agree-
ments ‘include protecnve provisions (which) are, written

relatively loosely, requiring. OHF appréval for, father than

" prohibiting -outright rhany activities. Thes€é approval provi- _- )
" sions are used often,. with, an average of oife to'two
- requests received per week™ (Reid 1988, p. 10). ) o
~ 22. Thé United States Fish and Wildlife: Service, for ¢xam-

ple; has “bought ‘over 21,000 ¢asements covenng 1.2 mil

lion acres.of prairie pothole.wetlands The tradmonal

' coyenants on 71, 000 acres (287 '300 ‘ha) ’

(Weeks: 1979) Enabhng legrslatron for- o

_such l'CStI'lCtIVC covenants and easements

is to be found in a_variety of statutes. 23 '
New Zealancl s Reserves Act also provrdes

_for such agreements and- Weeks (1979)
'_‘refers to comparable agreements bemg-

in place in: Swrtzerland France; the .

_Netherlands and Sweden

]

:Recezpts for Donatzons of
»Covenants/Easements/Servztudes -

- In Civil Law (e g Quebec) ownershrp is

viewed -as a. whole2d from whrchf_

""carefully-def1ned parts can be removed.”

" The Common Law, on the contrary, ‘

almost never refers to. ownershrp as a -

= whole from Wthh component parts are

.fremoved but rather as a loose (and‘
ill- defmed) composrte of a spectrum of . »

various r1ghts or; less charitably, what

Oliver Cromwell described as “an ungod-
ly 1umble (Megarry 1975). One ‘may say
.~ that the Civil Law looks on. ovVnership as
g smgle forest but ignores. the trees,

whereas the Common Law: looks on-it as -

_-a number: of trees; but drsregards the
. forest. The srgmﬁcance of calling owner— -
',shrp a “bundle of rights” is srmple If part' ,
- of those: rtghts are removed (e. g. by '

restrrctrve covenant or easement), then.

-one has (by deﬁnrtron) lost part of one s
- ownershrp

“rationale is. that thrs allows protectron of - property, at a

much lower cost than acquisition or, réténtion of fee sim-
ple. However, in‘aréas undergoing some development pres-

.sure,- United States public authorities had indeed been -

requrred to spend considerable'amounts of money on these -

" acquisitions. “The National Park Service, for example,
" found that relatively few landowners along the Appalachian

Trail preferred easements to outright acquisition, and that:

- easements averaged 75% of'the cost of the fee ¢simple)

(within: a'.range of 25:29%)”-(Reid 1988, p. 15). Reid goes - -
‘.. onto state-that easéments over wetlands.in -the, Otonabee

- ‘Region cost 25% of fee simple; at Hillinan Creek Marsh in

. Essex, they cost 90% of fee simple; trail easements along -

the Bruce Trail tended to be evaliated at 45% of fee simple

in one area, and 15-25% in another. Reid adds, “Cost of CL

(natural) conservation easements in the United. States vary

. widely, but figures in the range of 30-60% are common
‘-~ 'where publi¢ access is not included.” (Reid 1988, pp: 2(}21) .

23. For example the Ancient MonumenZs
Archaeological Areas Act Umted Kingdom (1979 ¢. 46
$.16.). .

24. Ownershap is the nght of en]oymg and . drsposmg of -

‘“'things in the most absolute manner...” (Art. 406 of the

Queébec Civil Code). Those pte—determmed componénts,
which can be hived out of the basic principle called “own-
ership”; are defined in Book: Second of the Quebec Civil

. Code. Although attempts have occurred to-undermine the .

rigidity of this system, such as the controversial ‘case of

- Matamajaw Salmon Club v. Duchaine (19211 2'A.C. 426,- - v

these have tendedto'be resrsted as an encroachment on the

‘log1c of the system



“This loss can be. appraised economi-
- cally. In fact, it is trite to observe that this

_is don€ in property tax assessment every

_ day, in_every. ]urrsdlctron in Canada."
Reg1stered easements and’ restrrctlve-

“ covenants play a: role in-every
' province and. terrrtory s assessment .
-statute: assessors are 1ndeed directed
to take them into account in computw
“ing the municipal tax base.?>

That then gives rise to the fol-,
lowrng questlon if drsposal of a part
of one’s property rights can have a
-certrfrable value for other legal pur— :
poses, why can’t it receive compara- - -
ble treatment under the Tiicome Tax
“Act? In other words, if an altruistic
. individual enters into 4 registered
réstrictive covenant of easement.
'wrth a government ora. reglstered» '
‘»-charrty, why can’t the value of
that transaction be professronally
apprarsed and give ris¢’ to-a tax-. .
recerpt accordrngly7 , ’

Vrrtually every writer on the sub)ect-

“in Canada has assumed that it would.

That oplmon is consrstent with ‘what. the
- “courts have held in other Junsdlctrons as
described below. As early as 1974;

Srlverstone-(’ postulated with total conﬁ-- .
dence, that “a landowner can donate a -

conservation easement... to either a con-

servation organiiation with charitable sta- -

~ tus under the Act or the munrcrpalrty in

,:,Wthh the property 1s located. ...In elther B

srtuatron the donor (servrent tenement)
is entitled to deduct the value of the grft
for income tax purposes : 51m11arly, the
* donation.can be made to the Crown with

. even greater deductions permrtted on the -
- part of the donor” (Reid 1988). For His -

part, Reid observed that in the case-of
‘- donations: of ‘property, “normal (Ontario

Herrtage) Foundation practice... is o

. commission an” 1ndependent apprarsal
‘(the cost of which may. be shared

' dependrng on c1rcumstances) and to

‘25. For' example the Assessment Act of Ontario: “Where an
easetnent is appurténant to any land, it ‘shall be assessedin
connection with and as part of the land at the added value

| it gives to thé land as'the dominant tenément, and the .

assessment of thé land that; as the servient tenemerit, is

subject to the easément shall ‘be- reduced accordingly"

. 8(1)) Furthermore, “ a restrictive covenant running with
the land shall be deefned to be an €asement- within the

issue ‘a tax recerpt based on that

:’ ‘apprarsal ” Reid added that “the; proce-
-dure for donated easements would be »
' "1dentrca

Wetlands are ecologzcully sensztwe areas for ngmtory

“Photo: K. Cox

: waterfowl ACrOSs Canada. .

The Envrronmental Law Centre of

Alberta issued its own summary (ngley_‘

et al. 1986) of the situation: “In donating
an easement the taxpayer gives a charlty

or the Crown a part1a1 interest in his prop- .-
erty, while at the same time retaining legal .’
- title and the righit to use the property sub-
“ject-only to the easement. With such- gxfts .
' the major issue’ becomes the value of the
interest of the property donated by the
taxpayer. While a gift of less than fee sim- ’
- ple would have certain value, it 'Would not
have a value equal to the fair markeét value.

of the taxpayer’s entire interest in the real

- property.. In this case; the-initial drfﬁculty

for'the taxpayer will be. determrmng the
value of the gift made and hence the
amount of the donatron and the proceeds

-of. drsposmon

- meaning of this section”"($.8(3)). The Municipal Act,
..8.612(3), has similar results. The challenge with, this word-
“ing, of course, is that it assumes that ther€ is a dominant -
tenement whose values will increase because of the agree- -

ment, and hence counterba[ance the: decrease affectmg the
servient tenement. .

26. Reid (1988), pp. 121- 124,
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It Would appear that the Value of the ,
.donation WouId be the difference
between the fair market value of. the Iand.
- unencumbered by the easement and 1ts' '
value subject to the easement. Proper re_al ’
-estate appraisals would be essential to
_ establish such values. Difficulties may be -

- ‘,encountered with the Department of
.(Natronal) Revenue, Taxation over the

valuation of a property glft of less: ‘than

" fee simple.?’

In the United States the Internal

' Revenue Servrce (IRS) first ruled-on the
: deduetrbrlrty of an open space ‘easement -

in Revenue Rulmg 64205 (1964 2 CB..
~62). This state of affairs. was ultrmately
,'entrenched (with various modifications) -~

in subsequent legislation. 28:THis long line
of enactments-‘was not an act of “pohtrcal

©owill”: it was.: merely a recognition’ and
. 1nterpretatron of the Common Law (as _
, pereerved in the Unrted States): “A valu- .
- able property rrght having passed to the
- United: States, it was- ruled that the tax-
'payer was entitled to a deductlon -The

central premrse of the ruling... asked and

- answered the question of whether a valu-

able property rlght had ‘been given.

Assuming that, und_er local law, the rights’

transferred were a valuable ‘something’,

_ the 1984 ruling rested comfortably on
familiar foundations. In the case of a char-_ ’

itable contribution,.thé questions to be

“asked, under general pr1nc1ples are; (1) Is-

there a.transfer of somethrng of value?
@) Is the t_ransferkafgrft with the requisite

‘donative intent?. (3) Is the transfer to-an
‘organrzatlon eontrrbutlons to which qual-
1fy for the deductron’ 12

27 ngley ‘et-al. (1986), p- 50. continuc: “As an‘example

assume that the taxpayer’s entire interest in the property -

has a current fair market value of $500 000, and that the
value-of the property subject to an easement is $200.000.

‘By'placing an easement on the property, the taxpayer

would hive made a gift of $300 000. The-deductibility of
'such a gift for income. tax purposes (whether 10 a regis-

tered charity or the Crown) is the same as (donations of

land).”

28. This was followed in 1972 by Treas. Reg. 1.170A—'7 .

(b)(ii), which simply restated and interpreted: language in

the committee report accompanying the Tax Reform Actof :
1969 to the effect that Congress intended that the. limita.

tions on gifts of partial interests in property incorporated in

T.R.C. 170 (f) were not intended to-apply. to gifts of open. .-
. space easements in gross. Rather, such intefests. were to be

treated as gifts of “an undivided pottion of the taxpayer’s

" entire ‘interest in property" allowable under I:R.C. 170 ’

®GIBXiD.

Section 2124(e) of the Tax Refarm Act of 1976 authd
rized a"charitable contribution deduction for the gift of a

“lease on, option to purchase or easement wrth respect o

-manent protection of...
- landowner may register 4 restrictive

_ Commercral activities..
~ land use normally. devalues the property.
"The restrictive covenant could therefore

If the answer to all three questions

was-affirmative, ‘the IRS concluded that
‘tax deduetlblhty was unav01dable on: legal :

prmc1p1e - -
Revenue Canada (1 990) has now fol—

“lowed suit in its position by writing in

correspondence with the Island Nature

“Trust of Prince Edward’ Island on July‘,
“13th, 1990: “A restrlctrve covenant... is a

mechamsm for the legal long term or per— '
sites. A private

covenant against his land... The rights for-

feited generally mclude the r1ght to subdi-

vide or to develop the property for any
. The restnctlon of.

be ‘assigned a value equal to the differ-

“ence between the property’s value before
_the restrlctrve covenant is registered .

against. the land and the’ property’s: value :

“after the restrictive covenart is registered

against the land. Our commernts regarding

. your questions-are as follows: Subsection -

248(1) -of the Income Tax. Act defines

_property to include a right of any kind - .

whatever. Smce 2 restrictive covenant
registered against land is a right it Would

_ be considered a property. Consequently
_donatjon of a restrictive covenant regis-
“tered : against the land to Her Majesty or to.

a registered charity. could-be considered a
grft for purposes’ of section 118.1 or -
110.1- of the Income Tax Act... A regis-

‘tered charity may issue receipts respect- .
ing donated restrictive covenants
provrdmg the: donation quahﬁes dsa glft
B For example, if the donor were to receive -
: servrces or any valuable eonsrderatron in

real’ property of not less.than 30 years durauon granted 07

an organization described in subsectron (BY1)A) exclusive-
Iy for conservation purpeses.” The phrase conservation pur-
pose was defined to include “the preservatron of

: hrstoncally important land areas or structures.”

Because of a drafting error, the 1976 conservatlon pur— :

. _pose easement authority contained a 1977 .expiration date.
" In Section 309 of the Tax Reduction and-Simplification
“Act of 1977:Congress repealed: ‘thé authority to make tax

deductible giffs of éaséments. of less than perpetual dura:

- tion and imposed a June 14, 1981 expiration date for grfts

of easements for conservation purposes

. Section 6 of the-Tax Treatment Extenston Acz of 1980
(P.L. 96-541) revised, codified and made permanént authori-
ty. for. Federal income, estate and gift itax charitable contrr- :

Jbution deductions for gifts ‘of preservation ¢asements as “a

Qualified Conservation Contribution” under LR.C. 170

" (D(3)BXiii). Effective December 17, 1980 only gifts that

meet the requirements of Code 170 (HDGBXB)(ii) and (h)
qualify as charitable contributions. Regulations implement-
ing the leglslatron were promulgated in 1986 at Treas Reg
1.170A-14

29. Brenneman and Bates (1984), p- 166.



iexchange for the restrrcuve covenant -
there would be no gift. for purposes of -

' the_lncome Tax Act. The individual

" ‘would have a disposition equal to-the

_-valug of the gift. The value must’be deter- .
‘min'ed’by a ‘person competent and quali- .
‘fied to evaluate the restrictive covenant.”’

" Capital Gains and Covenants

" A final question which has yet to”'b'e",
determmed is the effect of “deemed capi- .- ‘
tal gams” when a.covenant or easement is - ;

_“donated”. If the tax system ac_knowl_- .

-edges 'that a portion of one’s property -

- mghts has been dlsposed of (for receipt
'__‘.purposes), doesn’t it follow that -capital
gains could accrue on that portion?

In theory, ‘the grantmg of a covenant '

-or easerne_nt would give rise to a deemed
capital gain, with accompanying deemed -
cap1tal ‘gdins tax. The problem is'in’ the--
mathematics: what is the proﬁt margin on -

a d1sposmon of an easement? In theory,
- capital gain is.calculated as follows :

(¢ deemed proceeds ‘of dzsposztzon)v »

_mmus ( cost base) = capital gain

- When donatmg a pamal mterestih
- -property” (e g. an easement), the owner

_ 'Can calculate his deemed * proceeds of -
d1spos1t1on” (e the Fair Market Value of -
~the easement, as attested in the recerpt), ,

but how does he or she produce a figure

for the “cost”, so that one can deduce

their “profit”?"

" The Income Tax Act insists that the

taxpayer must declare a capital gain... but.

doesn’t say. how. Michael ‘Atlas, in -

Canadzan Taxation of Real Estate (Atlas
1989)_, refcrs to the ° grantmg of ease-

ments and other partial dispositions” asa .- -
“disposition of a part of a taxpayer’s inter--
est in.a particular property (which) will -
require. a determination of the... capital

~ cost attributable to the pait that was dis-

* posed. of by the taxpayer... In order to
, ,determme_the capital gain or loss arising
* from the disposition. In this regard $.43.

30. Atlas (1989); pp. 5 - 33:

specifically contemplates this- determina- a
tion.-The section. states that it must be

‘such ‘portion... of the whole property as

© may 'rea‘sonably be regarded as attribut--

-ahle to that nart’ — and does not anPr
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much meanlngful gtudance Further even
- Revenue Canada’s Interpretatlon Bulletln' e
" on this subject (IT-264R) fails to provide
‘any additional insight on this issue.

»30

~ Atlas (1989) goes on to conclude that

-~ “with the exception of relatively rare situ- -
ations where there are specific cost ele-
ments attributable to the part dxsposed" '
of, some forrn of arbitrary, but reasonable_

allocatlon will be: necessary
“Ifa quahﬁed appraiser delivered a

'professronal op1n10n cvaluating a eonser—r
‘vation covenant/easement at-a given -
val»ue for receipt purposes and Revenue -
~Canada aceepted_that figure; Reyentle
_ Canada-would -also be expécted to take

the same figure as the “proceeds of dispo-
sition”. The “proceeds of disposition”,

* however, are not the deemed capital
_gain: the deemed capital gain is-the pro- .

ceeds of disposition minus whatever

_value ‘would be attached to that portion
. -of the “bundle of rights” originally, before

the eapital gain occurred. The practical

problem is srmple it 1s 1mposs1ble to-
‘deﬁne the profit.margin' on the “disposi-
* tion” of a covenant/easement because”
".there is no “cost of aequiSition” for the-
' » easement ‘which the taxpayer -can-refer
' :back to in computmg h1s “profit”. '

Although it is feasible to appraise the

» covenant/easernent at the time of disposi-

tion, it is 1mpossrble to appraise what it

-might have been. worth at the time the

property was originally acquired G.e.
before the “capltal gain” accrued).

However, that has not stopped’
,'Revenue ‘Canada. “In the case of amounts.

recelved by taxpayers as consrderatron

- for. grantlng an easement Revenuev
" Canada has adopted an admmlstratlve_

pohcy_valmed at avoiding the difficulty

entailed in determining the (original):
cost” (Atlas 1989). The Department will -

i9 |



* usually 'accept 2 “cost” of the easement
. identical to its “proceeds” (i.e. that the
capltal gain is zero dollars), provrded that
(@) the area- of the portion of the proper-

ty -in respect of Wthh an “easement
‘or rrght of way ‘was granted is not

- more than 20% of the area of the total

property, and

- (b) ‘the. (proceeds of the easement) is not .. T

more than. 20% of the amount of the

~able. So many ’legal'ﬁ'ct’io‘ns ‘have: 'been lay- -
ered that the mathematlcal objectivity - of :
: :the approach breaks down.

The entire- issue. would dlsappear 1n

the case of donated easements. and - .
- ‘covenants, if the Government of Canada
“were to accept thrs report s recommenda— :

- (cost) of the total property.3!. ,

That leaves a perplexing situation.-
"On one- hand ‘the property-owner may' v -
~decide to sign covenants/easements on- '.Covenants the mechanzcs are unworkable So many
‘his or-her property, but limit them to 20% ..
- of thé surface in any single transactiont. If
" the’ property-owner does 50, he or'she:

even whzle dzsregardmg the polzcy aspects of Revenue . <

L Canada s deemed capztal gazns on easements and

: legal fzctzons have been layered that tbe mathematzcal -

.objectzvzty of the approach breaks down

benefits from the Revenue Canada pohcy

- Wthh is: to 1gnore any claim on . deemed. L
'~ capital gain on the easement/covenant.
' . However, if the easement/covenant cov-
ers more than 20% of the surface of the-
'»property, ‘then no. such assurances exrst
“Under $.43 of the Act, capital gains (and
'capltal gains tax) are. supposed to apply;
. but there is almost no physical way of = .
compuiting them accurately That leaves 7
~open’ the theorettcal p0551b111ty of nasty e

o surpnses

) ~This p0551b111ty however 1s still theo— :
"retlcal among the limited number of"
i covenant/easement agreements whrch; :'
have been donated in Canada (currently :
fewer than 10 are known), there is no';'

reported instance of Revenue Canada

. invoking a deemed-: capital ga1n Tt is
'.entlrely.unclear -whethe_r this ‘is a result
~of: ('a)"depar'tmental largesse, (b) an

unwrlhngness to tackle the mathematrcs

(C) an unwrlhngness 10 adventure rnto';i-
" uncharted areas, or (d) mere oversrght. S

Optzons under Conszderatzon
- Itis arguable that even while d1sregard1ng
the policy aspects of Revenue Canada’s -
_ deemed-cipital gains on easements and ..
covenants,.the mechanics are unwork- -

3u Revenue Canada (1984), paragraph' 2.

‘ _"tiOns on'the' subject of gifts generaﬂy {sée -

Recommendatlon Nos.’ 1,72.and 3y. In

' short the computatron of deemed capltal
: Agalns for ‘those easements and covenants. :
would become moot: : o

That would still leave the. questron of )

' purchased edsements and covenants For

- example, if a nature trust were to “buy™ a
restrictive covenant, i.e. pay a farmer m,

~ order to secure a: reglstered agreement '

'r’l‘-vprotectrng wetlands on the farm, should .

Revenue Cariada 8o through. the cumber-

: sonie. exercise which-is assoc1ated with -
.the. legal ﬁctlon of attachmg deemed capr- :

tal gains to the transaction? : i
It is submltted that such an exerc1se_

: 1s more trouble than it should be worth . - B

to the T: reasury. In most-cases, exrstrng_

departmental pol-rcy would treat the -
. deemed capital gain at zero.already. In-
" the remaining transaction, Revenue

Canada already collects its-7% GST from )
the purchase (as’ descr1bed later in. this
report), is there-any overwhelmmg policy

: necessrty to collect more? Or would it not
: be simpler. for Revenue Capada to be sat~ :

isfied with its 7% share and dlsregard the
balance -of the claim (whrch may -cost -

; ‘more in: accountancy fees anyway ‘than -.
" the clalm is worth)? o



It is submitted that any Revenue 5

~Canada attempt to attribute deemed capi-

" tal gains-to purchased ‘€asenrents and
covenarnts.encounters the law’ of dimin-
-ishing returns: the nuisance factor of this-

legal fiction 15 srmply more than the ﬁc-
} k' tron is worth T

Recommendatzons

For the reéasons outhned above the fol-:',;'r

lowlng reco_mmendatlons are subm1tted.

‘Récommendation No. 4: Charitable
. do_n_ations of Covenants or-e_'as'e'ments',

“for the protection of ecologically sen-

sitive lands, should not be subject to”
‘deemed capital gains or-a-20% .
income limitation, any more than:
donations of other interests in eco--

‘ log1cally sensitive lands..
Recommendatzon No. 5: Purchases of

» protecnve covenants and. easements
‘by envrronmental ehar1t1es may con-

tinue to. be sub]eet to GST but should
not otherwise trigger tax habﬂmes_
.- such as on d_eemed caprtal gains: K

The Gbo.'d"s_and Sérvicés Tax

A»Other taxes such as the Goods and.
c Servrces Tax (GST) have an indirect effect N
upon: varlous phllanthroprc actjvities. For

' ‘example there are- rebates availablé to
mumcrpahtres charities and certatn non-
- profit-corporations for the GST which

they spend’ 1n pursutt of thelr pubhc_,‘ g

. purposes.

For example let us suppose that a,'
rnumapahty.or chanty undertook to pur-
.chase forested land. The transaction’

would be GST-¢xempt if the tand was
personal-use land”. In the pubhcatton, A
Guide to the Goods and Services Tax,
: - this is descrrbed as real property

(owned) by 1nd1v1duals Of trusts (all of _

the’ benef1c1ar1es of whn::h are individu-

N als), other than capital property Wthh B
. vwas used by the vendor prlmanly 1n the™

“course of a taxable commercral activity,

or real property which. is sold in the -

course of a business.”>? This eXempuon

- extends to’* country propertles non--

. ‘commercial hobby farms and other L

: ' . elected representatrves or governrnent—

- appomted officers.”* Provincial govern-

"_ments are. constrtutronally exempt from V: :
- the GST; they do not need to pay GST on * '

' purehases of such lands. .

non- -business land”.
Other purchases such as from a pro—
fess1onal speculator or a lumber compa—v

ny, ‘would be subject to GST. “Where an

324 Guide to the Goods and Sermcés Act; by Dﬁmcev

- Mills, (1991), p. 45. .
. 433 Fmance Canada(l989) D 112

individual sells Iand‘th‘at was used in the
f vendor s busmess .or sold in the course
“of a busrness tax will apply.”33 The
»mun1crpa11ty or charlty would be requrred

to pay that GST it would then be ehgrble,

. for.a 50% Revenue'

- Canada rebate’ for the . '
©GST that it had paid. Other FEderal

Non- proﬁt eorporat1ons

St and Provmclal Taxes

eligible -for the 50% -

Revenue Canada rebate,
in the event that 40% of the1r fundmg B
" comes from ‘government sources.
3 .“Conservatron author1t1es (eg. those
: under ‘the Conservatzon Authorities Act
Cin Ontano) are in a different posrtlon In"

" order for-them to. avarl themselves of :
i mun1c1pal type GST rébates, they must - -
.- obtain‘a federal certification: that “they ‘
perform a mun1c1pal service,. operate in o
" the public-interest, are funded in part- -

“from government grants or taxes are rec-

gmzed by the provincial government as
theé local authorrty, and are governed by

"3,4.,Deloitte'an'dvTouché_(l990), p-106. - .
Resendes, Kesler and. Puthon. CCH: Canadtan Ltd Don . “ i ’ s S
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' i -Provmclal Taxes Other Than on Property

. Provmces have tax systems other than
‘ .property tax. The legislation in almostv :

every province and territory prov1des cer-

~tain favourable treatment to-gasoline -
". ‘taxes paid by farmers or.loggers. It is

~ conceivable that this treatment can-be
extended to those involved with the.

- property management of ecologically sen-
_sitive lands: However, the monetary value
~of su‘ch incentives, for the pﬂurpOSes"of,
" the latter grOup,,'Would'lbe‘ small.

~General

“The system of pro_perty ‘taxation in .
Canada iis pivoted on two basic steps:.
(1) an assessment of the real estate’
"belongmg to a property owner and
. (2) the: levy of a tax based upon a

spec1f1c percentage (“the m111 rate”) of

o that property

In some provmces the property is
first assessed, then the mill rate is levied,

producing a given amount which may or
may not be adequate for the current bud-
getary. requirements of the municipality -
'and/or school’ board. In other provinces, -
the same system operates in reverse: a-
~ given budget is agreec_l upon, then the
~ municipality sets a mill rate which (when
~.applied .against the assessed property) i<

calculated. to produce prec1sely the

» requrred Cbudgeted) mcome .
In vrrtually every: ]urlsdrctron ‘the
: bas1c prmcrple has been to’ devélop
assessments which: would.- corre_spon_d as -
* closely as possible to market value (or a
fi‘x-ed,,percentage of .market value). -
“However; that approach was difficult to .
- 'apply verbatim to-ecologically sensmve
‘lands. Most notably, “wastelands ‘have E
: tradrtronally received very low assess-
~ ‘ments; ‘these-lands included wetlands.
- 'However; those values could fluctuate .~
- if. appra1sers treated the lands as’

recreat1onal

" Furthermore, the system of “market

~value: assessmient” also witnessed various.
fstatutory exemptions:- Prov1nc1al assess-
- ment legtslatlon could

W exempt chatitable

" organizations from
property : taxes
-altogether '

' . exempt-farm lands or substantlally

reduce their level of assessment .or

Cw exempt Woodlots or substannally

reduce their level of assessment :

-~ In-some cases the provmces legrsla— .
tion ,would include a penalty provision -

‘for owners who converted their land .

after having enjoyed a preferential tax’

treatment for several years. In other
. words, if an owner was paying less-than- -
‘normal property taVXes'vbecau'se his or her
.i-.land had a specral use and he/she then
: dlscontrnued that use, the propeity taxes - B
would then return to.normal. levels- "
':retroact1vely This is sometimes called a.

clawback” In Ontario, for example golf

courses could- have their assessment S

frozen for years,. even decades — but if

there was a change' of use; then up to a -
_decade’s. worth of back taxes m1ght

unmedlately becorne _payable.
‘In addrtron there are, standard formu—

"—las appl1cable to covenants and ease-
ments. Each of these will. be described in . -
S turn. A proﬁle of property tax sy‘stems for
‘each Canadian ]urrsdlctron is presented in.
"Table 2. "

Propet Tax Teament



Government

Farmland

Timberiand

Charities

Golf Courses

Conservation

 British Columbia: L R R R |
Municipalities 18,2 . 1b,2 4,70 .| ad 3¢
Outside Mummpahtles 13,2 ~1b,2 4,70 | @ 3Ba. " 3a
| Aberta 1a,1b " ¢ 3 — 3¢ —_
| saskatchewan - a2 = — 3¢ —
~ Manitoba " ia,16,2,7b 1a _ 3 1b
“Ontario. 1a,1c,6,7b | 3,670 | 47 | 3 6,7
Quebec - 26 2,676 767 . za —
“‘New BrunsWioki 1 R
Provincial- © - e, 2 3a 7b o 5 1c,7b - -8 —
“Municipal e, : — T — ~ 3a —
‘Nova Scotia 3a,7a 2. '_'-7,a" R R —
" Prince Edward Istand | - 1a,2 f2 — 3b - —
L _Ne’wfou'ndiahd» 32 5 S S 3dr L
‘Northwest Tértitories.'.‘ : — — — 3¢ —
“Yukon — — — - 3b —

nst, John's~ 3¢ - o

" Table 2: Proﬁle of Property Tax Systems in Canada

Legend .

L Excepuonal Appralsal Methodology ‘ v
Ca Appra1sal Based on soil productmty'-’_ -
- b. Appraisal based on -farm/woi‘?dlot‘_:,

© income generating capacity .
C. Appralsal based on likely sale prlce
to other farmers

.lefferentlal Assessment (1 e. mill rate
- computed-on a lower percentage o
of assessed Value) i c

.-Exemptlon ) .
a. OQutright G.e. absolute statutory

: exemptlon)

- b. Outrlght but for some charntles '

only :

<. All charttles ehglble ‘but at optlon of 1
o mumcxpal councﬂ : '

d. Some charities eligible if approved
by mummpal counc11 :

: Assessment Freeze

5, 'Taxatlon on Other than Appraused
_"Value (e.g: flat rate)’

6. Rebates and the like -
7..Clawback on Cthers__i‘o»r'i,i'
a. Fixed penalty amourt

b. Taxes paid retroactively
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Assessments

i Classzc Prmczples of Assessment

B The. generally accepted definition- of Fan‘ ’
" Market Value; for assessment purposes :
: is the price Wthh would be paid on’
“the 'open market between a willing- seller
anda wrlltng buyer. It is against that stan-
" dard that all subsequent deV1ces can be -

B compared

-In dally practtce the projected mar- -

ket value which the’ typtcal appraiser will

- ‘ attrlbute to a property: will usually be an

24
ST Preferentzal Metbodologzes
' forAssessment Lo R

amalgam of three sets ‘of figures. These

“three approaches to the process of
- apprarsmg real estate”fs6 are called:

. ‘the “sales—prlce theory” (how much - -

are; similar propertres selling for>),

» the “cost theory” (what was the

property’s cost, now adjusted for

‘mﬂatron and deprecratton?), and

"« the “income theory” (what is the cap-" -
1tahzed figure: for its revenue generat—v "

' mg capacrty?)

. The sales-price approach 1nc1udes"
comparlson with other turnovers of prop--~
- erty, mcluchng turnovers 1r1 Wthh there'=
“has been a change of use; this is- over-
: Whelmmgly the largest contributor to the’ v
;, figure used for evaluation of wﬂderness_
'areas By- companson figures generated -
" by what the property. may have cost, or
(alternatively) by capltahzmg the proper-- :
‘ty’s net income, tend to be- very modestr
' for such properttes :

“Because" nortnal appra1sal practlces incor:
porate aIl,three approaches, it i a depar- -
“ture from the norm for property to be

assessed exclusivély on the basis of a sin-
gle one, such as the- 1ncome approach

“Some- assessment statutes have done so 3
for decades asa self- -conscious preference "
- ~~which is provrded to a given kind of prop- .
erty that may have htgh sale value but low "
' mcome (e 8- farmland in some provmces)
35. In'some markets a fourth set of ﬁgures is generated on. "

the basis of the tenant’s ability to pay (e.g. certain shopping'
" fnalls etc). This approach, however, is hot necessanly well-

.adapted to many Canadian situations, pamcularly in relatron
to- ecologlcal fands.

. Columbla have

i In some: other provmces there is a

"modtfred version of the sale: prlce‘
'approach the legrslatton takes account-of o
~comparable sales, but; excludes those

' assoc1ated Wrth conversrons This agam :

constitutes a preference and is some-

times applred to0 farmland: assessed value AR
s calculated with" reference to sales from.

one farmer to another but not between

" _farmers and developers

' : Preferentzal Calculatzons o_f
Tax Payable '

' }Tradlttonally, once the appratsal of prop; e
_erty had been’ done the m1ll rate was '

j‘computed ona certam percentage of that
‘assessed figure. However, _t-_hroug_hout k

most of Canada a practice developed ‘

_whereby certain classes of properties:

were assessed at a different‘percentage of

“value. than other classes of property: the o

mill rate: m1ght for example be comput- :

ed on adifferent percentage when deak - S
mg with resrdentral property as opposed .
. to. commercial property, with farm’ prop-.
""erty as oppose_d' to non-farm. property, : '
etc. This system of preferences has some- .
" timies been called ‘i'di_fferential ‘asSes_sment”.

“Recreatzonal” Assessments g

}Canada s property tax treatment of
] recreatronal lands” has been uneven {n\
‘some cases, overt preferences have beenv
~allowed for assessments or’ exemptions :
.from property taxes.- For example “New v

Brunswick, Quebec Ontarlo and- Brrttsh
smgled out. ‘golf
courses.”7: Furthermore “land held in a

- municipality for pubhc recreatronal pur-
.- poses by associations.. ’
‘cial tax concessions at.Council’s optton in-
- Nova Scotla Ontario, Alberta, and Brtttsh' '
- .Columbta” (Flnnls 1979) ‘On the otherﬂ
_hand,
‘fappra1sers who assume-that when land is
~.used for recreatlon;tl” purposes it merlts o
a hrgher assessment, than, say; a Woodlot =

may l‘CCCIVC SpC- L

there are many government

used for ﬁr.ewood.”,-l_onson»(1988')_ _r_eport—

36. Hoagland (1955, p. 2457

37, Finnis (1979), p. 10~



- ed numerous instances in Ontario, fof

~ example, where such land was equated

~with “residential” lands, with a corre- -

o sponding increase in assessed values.

T bAgricultural Assessments

Every prov1nce in Canada provrdes spe- -

~cial treatment to its agrlcultural lands.

The approaches and mechamsms have :
.~ been diverse, and are outhned later in

- this; report:

“Finnis (1979) summanzed the srtua-.

".tion: “Four of the provmces Prlnce
Edvward Island, New Brunsw1ck Ontario

" and British: Columbia require farmland to
- be' assessed at'its value as‘a farm prov1ded'

the owners can meet certam criteria to

show they are bona fide farmers :
Compllance means that in assessmg the -
. farmland no consrderatron will be: grven
o to the value of other land in the area that
) may . be. 1ncreasmg in Value because of

_other: development

Nova Scotia delrvers to property own-
*ers the same practical effect as an exemp-
tion on farmland “the provmce pays the_ .

_ mumcrpal taxes m hrs stead. :
The provinces have not used a stan-

dard approach instead, there is substan: -
tial vanety in the techmques which have <
‘ been used to provide preferentlal treat- '

- ment to agrlcultural lands

) Woodlots and Forests i

. ‘ere agrrcultural lands wooded lands :
‘ en]oy spec1f1c preferentlal treatment in:
most assessment  statutes. That treatment '
is s_or_netlmes ‘assimilated. to agrlcultural .
land, ‘and in-other cases is. distinct; Some" _
provinces will distinguish between several -

" categories of wooded lands.-One catégory

" may include farm woodlots (up to a cer-

" tain siZe);Athere-may be a second category

for managed forests, and a third c_ategory -

- for open timbertand: For example, “man-

aged and' bona Jide forest land is exempt
- in" Prince’ Edward Island and Nova Scotia

: wh1le all forest land in the prarrre

g -provmces is exempt from property taxa- -

tion” (mes 1979)

- Assessment of Lands

under Easement/Covenant

Assessment ngISlathI] will usually 1ssue )
“absolute drrect1ons for appraisers to
"’reduce the assessed value of land pur- -
suant to easements and covenants '
: ._'Ontarlo s Assessment. Act for example ’
. has separate provmons addressmg the

reduction in value pursuant to ‘both’ ease—

© ments and covenants.

A

The Outcome. :
Certain Preferentml Treatment
’ ‘The foregomg proﬁle approaches demon— '
~ strates that in every ]u-rrsdrctlon in .
" Canada, there are certain properties
“which' énjoy most-favoured status from a -

property tax standpoint. -

: The Concern for Mumczpal
" Treasuries
" Preferential approaches have sometimes
been considered for application o »eco4~._
logically sensitive lands including ‘wet- '
lands : and other erderness The
proponents ‘however, have been con-
‘cerned that this could lead to a reduction -

in currently-assumed assessment levels,

‘and ‘hence, to confrontations with. -
B 'mun1c1pal treasurers. For example that is
~what led the Sustammg Wetlands ‘Forum
_(1990) to recommend as follows: “T he
' provmces and mun1c1pa11t1es should )
. review and where necessary, revise ‘fand
“assessment and taxatlon systems to
: ensure that they do not discourage wet-‘ '
-gland conservation. For example, tax .
- -assessments shouild be based on ‘existing
) ,rather than potential us€s.” The Forum
 continued: “Munrcrpalmes should be -
: 'compensated by the province or prrvateb

sector orgamzatlons for lossés in the1r tax

‘base resultrng from revisions in assess- . -
: ment procedures related to Wetland
conservation.” '

g



;§pécific F’anu'rable'Measur'esﬁ E

Dzstmct Evaluatzon Procedures '

Participating Landowner

Some governments have dlStlnCt Ieglsla-'
tion which dlctates how property is to be
appralsed ‘A summary of the ba51s for
'assessment in each Canadian ]UI‘lSdlCthIl
is presented in Table 3. For example
o property may be: appraised at lower than
- Fair Market Value; for property tax pur-
poses,_if the l-egislation SpeciﬁeS' (a) that !
it must be appraised according to soil
type. or product1v1ty, ®™ that it must be e
- appralsed accordmg to income; or
‘(©) that it must be appra1sed accordmg to

comparable sales thWCCn farmers R Tbe Habitat Retentzon Pr()gmm isan example of landowner
o ; ' : . : stewardsth in Alberta

Photo: K: Giox .

Government Farmland Farm Woodlots Other Timberland Wilderness

British Columbia |- Soil Productivity || ~ OnCapitalized” |~ OnTimber: | -  —
R , S SRR “ . Ulncome Tt 34P‘rod'uctivity : S

AMberta | SoilProductivity | 0 o= oof o
' T and Income o ‘ A S

‘Saskatchewan - . - Soil ProdUctiv}ityr";' = o -, ’ : v

Manitoba ~ =~ | - Income . ° ~Soil Productivity | .~ = | Separate (nominal) |-

Ontario- -~ - | value to'vfa:"mers,'sbil_- 20 ac:resﬂ exen'_wptf._ ' —-— B s

Quebec - B e _ S R

New Brunswick . Provincial tax defér'red' ’: »Tax_SOpehts/hav 1 » Flat rate 3 e
o : | Municipal tax on value |- : ’ ' :
_'to other farmers

Nova Sco't'ia-_ . N Exempt' -t Exempt . 8 . .',_Two-tier'_ta;(: SO : C—

Princé Iédward.'[s'land' - Sail Pré_'d_ljc"_[ivi,t'y - S L — PRt R »__':-

‘.N'ewfoundland | Exempt - | . Exempt .| SpecialFormula | .

_NorthwestTerrltones [ ER — SR IR B M e , — -

Yukon R R e s = o = Ll

T, able 3: Basis bfAssessrhent. i



tExemptzons

~.Over the years Var1ous provmces have.
: grantcd exempuons to.a variety of prop-

'erty-owners, aside from: those _dCSCI‘lbed‘ O
"in the categories of agriculture and tim- .

ber. A summary of such- exemptlons 1is
- presented in’ Tablc 4 for each Canadian

' e'xhample In due course, other kinds of
chantles were mcluded for property tax

cxempnons ‘but the 1eglslauon was hit-
~ and-miss. In Ontario, for example the -
’ Assessment Act referred to Boy Scout and
" Girl Gu1de Camps but not to other pro-
- tected open space ' —

] Iurlsdlctlon Churches were a tvmcal :

Government

| British Columbia .

All Charities

- Outside municipalitiés

Some Charities Only

. Inside municipalities: parks, recreation
sites, at option of municipal council .

-Alberta ti w u —

‘Saskatchewan ' At option of municipal council . : —

“Manitoba -+ - No - © YMCA, etc.-

e not environmental charities, -
| ontario- " No . YMCA, Socouts, étc;

: o : not environmental charities

B Québéc_ : e Not‘automatic s » Non-profit organizations approved

by Quebec Municipal Commission

. Works for protection of wildlife or forests

* Non- proflt organizations which have -
an agency agreement with the Crown

| ‘New Brunswick

~ Sliding scale to down value _a»s,'sessmqent' :

"Nova ASclotia' e

s

At option of municipal council

| )Prince Edward 'S'and, B :' :

No’

Rellgnous/educatlonal
but not envuronmental charmes

a Newfoundiand

At option of municipal council-*

Northwest Territories

- Societies Act groups, at option of counil. -

| Yukon

“No

- Religious use only

Table 4 Pfapéﬂy,T ax 'Exemptioﬂs, o
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. Dzstmct Rates

As ment1oned earher some provmces d1e- -

Government

| British Cotumivia-

“tate that certam classes- of property will
-be” taxed. on 2 figure Wthh is a dlfferent S

' percentage of. Fajr. Market Value than'

. other classes of property. The pattern of

- “differential assessment” for farmland and o
‘timberland for éach Canadian ]Ul‘lSdlCthI] B

. ‘1s presented in. Table 5.0

Farmland

- Lower percentage

“than non-farm

Managed Timberland

| Lower than open timbe"r_iahd:{ :

Open Timberland

- Lower than residential, .

".‘commercial, etc”

Alberta o ‘Lower percentage . - -
o T “than nén-fa»r'_rnﬂ : :
 Saskatchewan o K :Dif_ferent rafe’."' . - -
. “Manitoba Lower than e - —
' S | resndenttal/commerclal 5 o
Ontario = - =
Quebec. - - =

Néw.Brur_isWic'k :

" Lower than

" “business” - -

: Fiét rate

. Fla_t rate

Nova Scotia.

Nn @xemp't)' '

Depends on size:

_Depends on size -

vP‘rfnee'EdWard Island :

Lower than commercnal-_

property S

- Lower than commercial.

- Lower than commercial

NéWfoLindlfand o

N

_ Ldv\/er;.thé_n other-timberland

- Northwest Tetrifdr_iés: —_ = —
| Y_ukOn' e —= - =

" Table 5: Differential AsseSsmen; Rates -




: Qﬁ'settmg Rebates and Gmmts _' ‘

In some provrnces the mechamsm usedi g
E to provrde a preference is a rebate of .
' taxes to the property—owner This is a :

) favoumte techmque in Ontario. There isa-

Farm Tax: Rebate Program which pro--_v '
vides rebates a Managed Forest Tax :

- Rebate Program which does lrkew1se and
» ’._the Conservatron Land Tax Reductron
i Program For- example the Government

of Ontarro s Heritage Legrslatrve Prolect -

o 'whrch addresses the provrnce s natural .

Government Farmland

- |'British Columbia | o —

- herrtage as WCH as its cuItural herrtage '

includes among its recommendatrons that

“legrslatron should specrfrcally provide .

that munrelpahtres ‘may offer’ rebates on-

:_:property taxes to owners of designated
property” Bie. property which has been -

de51gnated of natural archrtectural or his-

“toric srgmﬁcance to Ontario under- the .
new proposed Ontario Herttage Act A
“summaryof property tax rebate mecha-
“nisms for. each Canadlan Jurrsdrctron is
' presented in Table 6. - "

Managed Timberland

Open Timberland

| Aberta - T o -~ —
Saskatchewan L e L —
Omaﬁf’. 75% 50% ,'75%*»
; Quebec 70'% i ’ - 85%*% - T —
- N’ew BrunsWic'k = o B "’_Defe'rral',: . — _
- Nova S'c'ot_ia : 1 OQ%**f : o o

. Prince Edward Island

Newfoundland o

Northwest Terriforiesf :

1 Yukon

*, Proposed

£ 'I_Tab'le,‘ 6: P'rovpe‘rty'T ax Re_bat'e:‘Mee»ha:nisms :

‘ ’** Rebate is only mggered by work done on forest management

e Stnctly speaklng, thrs 1s nota “rebate” but a provmcral pavment of the taxes in heu of the property owner '

38. Ontafio. Mlmstry of Culture a-nd Commumcatxons E

s (1990, Recommendatron 21.2.
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o Freezes R RPN o Penaltzes on. C(mversums g »
" Somme provrnces wrll offer a tax or assess - Several )urrsdrctxons 1mpose penalty pro- _‘
ment freeze: ciur_mg trmes of . escalatm_g - visions when a: preferred use.(e.g. agmcul—" -
property values, 'this can constitute an - ture, golf courses, ete.) are eliminated

K 1mportant asset for the property owner.. - and replaced with. more intensive uses
Ontario, Quebec and British Columbra:' ‘such ds commercial development For

. -do so with golf courses Whrle in example ‘taxes’ may be charged retroac—

~ . Newfoundland freezes on golf courses are - tively. Table 7. prov1des a summary of tax’ - '
: negotlable : Lo : "+ penalties on land use converswns for

A I cach Canadran junsdrctron ‘ '

Government Farmland Managed Forest Golf Courses Conservation Land

: Brmsh Columbla RRNY R (R L= |~ Clawback . i | =

O'ntari:'o“"; S . Clawback, - Clawback " . _iCIaWbac'k.;. :, g vp‘_Clawbéc}k'

"Que,b'ec‘_vv' C ” S PR . ‘Clawback ‘ Clawback - ‘ __

‘New Brunswick = - | CI,ajwla;ack o T “Clawback .- : ._ B

‘NovaS'cotia_ REREE QO%ITE!X_” R - - e .20.%Tax S L "

F,Princr:’e'Evdward,ls'land' : , —j o L 1 R | =

"New'f'oun_dl'ah‘d SR — S — — SRR o

| Northwest Territories | = =~ — - fo T — L e B

. Table 7: Tax P‘en‘alties on Land _Use’” Cbnverst’on_s -



- .Penaltzes on Vacant Land

:For many years, the “development etlnc
was S0 strong that governments 1mposed
- tax penalties on the retention‘ of ‘wilder-
ness. These penaltres sometlmes -evolved
. into-mere surtaxes on vacant urbarn. land»
“held for purely speculative: purposes,

_ which: would be’ considered less ‘harmful.
" by the envxronmental comfunity; but if-
~applied to true W1lderness such penalues;
“would be considered consummately -

- counterproductlve today, at least by the
,env1r0nmental commumty Such ‘taxes

" included surtaxes on “yacant land” alter-_."'
.. natively, there were" monetary mcentrves

- provided. for the destructlon of wilder-

" ness such as the financial aid given by the,
.'»Government of Ontario to’ wetlands_
drainage under the Tzle Dmmage Act or

‘the Drainage Act.

"Today, the remarnmg counterproduc— L '

“tive provisions in the tax sphere can be

L summanzed as follows

' Quebec. vacant land, wh1eh is not used

for farm ot woodlot’ purposes,. may.
be it with a surtax.at the mun1c1pal_
~+ council’s discretion. In practice, thrs'

is usually reserved for serviced land

' Nova Scotia: “recreational” lands of .
env1ronmental charities are sub;ect to-
~a tax rate  which is a fixed rate per -

acre, rather than one based ofl assess-

. ment. That tax rte tends to be lower

than on commercial lands but hlgher
- than on nmberlands ‘

-39. Allproperty is currently classified into nine classes,. -

. based on type or-use; on each class; municipalities and (m
_rural areas) the province may levy different tax rates.”
. ‘vGre‘cnwood and Whybrow (1991), p. 15. .

- Proyincial and Tertitorial Profiles
'Bmtzsh Columbza ’

- The ba51c legislation is the Assessment’_
CAct, the Munzczpal Act, the Taxatzon

(Riiral Area) Act and the Scbool Act.

Legrslauon 1nc1udes the followmg spec1ﬁc o
provisions:: : '

n lands beld by charmes. parks and
o _vrecreatronal facilitiés may be exempt- .

. ed from taxatron Wlthln municipal
o boundanes under the Mumczpal Act
ata munrcrpal council’s option, .as
well as any property -of an assocratron
used principally as a pubhc park or

-~ for public recreation, or other prop- -
. erty of .non-profit and charitable
organrzauons Outsrde mun1c1pal'

‘poundaries the Taxation Act pro-

vvtaxauon of charltable non-profit
orgamzatlons -

« lands used for farmmg farmland .
- is assessed on the basis of ° ‘pre- -
scribed tables of values per acre’

based on the capability of the land to

. grow field crops” (Greenwood and
‘Whybrow 1991). There is also a sys-
tem of differential assessment.3?

-« woodlots: lumber areas in British

Columbia are classified as Unman-

"~ with a system of differential assess-
ment. Neither category apphes how-

ever, if the “highest and best.use” of
the land is other than the “growing -

“and harvestmg of trees”. The asseSs—
‘_ments themselves are based on
'-forestry use:.

. covenants/easements reduction in- -
o assessed value accordlng to actual*

-impact.

" Golf courses can have their assess-

' ‘ments frozen. There is a penalty clause
" for course owners who sell during the Il.fC
e 'of the freezmg agreement

.’Vldes an absolute exemptioil on

.aged Forest Lands or Managed Forest ‘



: rAlberta

32

The basrc statute in Alberta is the

Manzczpal Taxatzon Act. There are .
‘other provrsrons in the School Act,”
the Mumczpalzttes Assessment and'
N Equalzzatzon ‘Act, the. Mumczpal and -
‘ _Provznczal Properties Valuation Act; the .
Municipal Tax Exemption Act and the S
Alberta Property Tax Reductzon Act
Legrslatron mcludes the followmg specrﬁc iy
: provrsrons :

- u lands beld by charities: non- proﬁt T

orgamzauons generally can apply ta
_ rnumcrpal ‘council for waiver “of their

taxes; A refusal can be appealed to:a
Local Authorrtres Board. The legrsla—k o
. tion specrﬁes that mumc1paht1es may; -

at_their drscretron WaIVC taxation on

- Crown lands oecupred by Ducks -
' Unlimited Canada, -

Ca lands. used Jor farmmg there 1s a

complex grading system for land pro-

: ductrvrty Whrch is the basis of thé
':assessment That caleulatlon pro-
~duces the “fair actual value of the
: agrrculture land” There is also.a sys- -
tem of d1fferent1al assessment The.: ..:__ )
‘deregulated percentage 1s 65% of

. “fatr actual value”.

" u/oodlots._'- there are so few priv_ately{ R
" held forests in Alberta (as opposed to.

“forests in Crown) that the legislation

' does not ‘address this issue, except g
- for lands-held under a forest manage— .
‘ment, agreement ‘or lease wh1ch are .

= tax—exempt

“la -covenants/easements reductron in
o assessed value accordlng to actual :

-+ impact.’

: "I‘As a matter of practlce Alberta hadb -
been tendrng towards appraisals of cons"

., servatton lands Wthh focused on

_income-generating capacrty, as in the case
. of Farm Land Rates. Since the 1ncome was -

almost ‘nil, the assessment was therefore_

. almost nrl

4().. For example, the Rural Munictj)ality Act, s. 331(3): .

. i Saskatcbewan

' The legrslatron in Saskatchewan is found
_in the Saskatchewan Assessment_ ,
: Management Agency Act, the Educatzonﬁ :

Act, the Urban Municipality Act the - .
Raral Munzczpalzty Act,: and the -

< Northern Act. Leglslatron 1neludes the fol-- S
‘lowrng spee1ﬁc provrstons

lands beld by chavities: all. proper-_ S

ties are assessed; there 1s a tax’
- exempuon for some charrttes like
YMCA and YWCA properties, but -

other relevant charities (including =~

'envrronmental ones) are not speerfr— ,

' cally | referred to. However municipal
counells have a general power to‘- »
exempt (annually) lands of almost’,
any descnptron 40

w lands used forfarmmg land is-
; ,suppos_ed to”be assessed aec_ordmg to-
“present use” which, in terms of cur-

- rent procedures, is related to produc-
- tivity (ad]usted for productlon and

- similar farm’ land values)

. ‘woodlots: these tend to be as&mﬂat- -
. ed to farms..No provrslons are speerﬁ-
. vcally on point. :

. covenants/easements reduct1on in
assessed value;: aecordlng to aetual .
: vrmpact :

- '_.Mamtoba

. ,The bas1e 1eg1slatron in Manltoba 1s in thef i N v
g Munzczpal AssessmentAct ‘There are also o
‘'relevant provisions in ‘the Public Schools
Act: Leg1slat10n rncludes the followmg

specrﬁc provrsrons

lands beld by chamtzes some char-

firtable 1nst1tut1ons are exempt from
certain taxes, ‘but’ environmental.
‘ eharmes do not appear among them.

. lands used Jor farmmg the asses—_>

S0T mus_t assess at “_Value” (i.e. market..

- value) but if a farmer app_lie's to bring :
his land under.a-special system ‘of -




: assessment called “Farm Property

: V'Assessed Value,” thrs property is- .
~assessed based on use for farming . - -
purposes i.e: sale.value .to other '

. farmers -and producnve capacity of
the soil. Furthermore, there is a sys-

tem of differential. assessment (called :
“Portroned Assessment”) which com-

putes tax on a lower percentage ﬁg—

o ure for-farms than res1dent1al or ’

commercral propernes

“m .vwoodlots under the. Mumczpal_’;
: Assessment Act appraisals are based -
on quahty of soil and the value of

standing timber. No other 1ncent1ves
-are specrﬁcally on po1nt :

‘W covenants/easements. reductron m'

assessed value; accordmg to actual
: vlmpact ' ' '

In the case of farm lands; ecologrcally

'sens1t1ve portions may. be labelled “con- -
- servation lands” and assessed at very. low
“values. A conversion of- the farmland can .
' lead to a clawback of taxes. coverrng a
_five-year perrod Golf courses have. the 5

lowest rate of taxatron of all categories’ of

- “land under the “Portroned Assessment”

system

Ontarzo

-The basrc ICnglatIOI‘l is found in the

'Assessment Act, the Provmcml Land

' k}_Tax Act, the- Forestry Act” and the

'Conservatzon Land Act. Ontario’s legisla-
tion mcludes the followrng spec1f1c

B provisions:

o lands beid by charities: lands held} o
. ‘by certain charities. are exempt fromm .

taxdtion under the. Assessment Act'

L but thrs exemptron -appears to extend :
“only to properties: used. for rehgrous o

hospital, university and other related

purposes Battle srtes also ‘appear to .

be included.. Propertles held by land; :
" ‘trusts for ecologrcal purposes are .
_not 1mmed1ately 1ncluded in that ’

. exemptron

41. AssessmentAct s. 19(3)

42..An Act to Promote the Conservat;on of Certam
Land. 1988, S.0.¢.41.

' 43 Federation of Ontdrio Naturallsts (1988), p. 10.

-.‘limds dSed Jor fdrrning' the

: provmcral government offers a 75% . .-
rebate on mun1c1pal ‘and school -
taxes. Farmland is appralsed exclu— SR

: srvely in terms of its farmmg potentral

_.(the. appralsal ignores market values.

assocrated W1th alternanve uses).:

. wooq_llots_. --woodlots of up to elght ha . :
R Q0 acres) are x exempt when asso- -
- ciated with a farm. The exemption is’

* limited to “one acre ‘used. for forestry ’

putpose for every ten acres of

farm. ”41 Managed forests are currently. .. -

~under cons1derat10n for a- rebate of up
to 50% on mumcrpa] taxes. There are

elaborate defrmtrons of ‘the crlterla

: requrred for such managed forests”.

. .covemmts/easementS' reductlon in
- assessed Value accordmg to actual'

" impact.

_Pursuant to the’ “untaxmg nature ini-

. tlanve Ontano passed the Conservatzon
'Land Act. 42 The Act specrfles a varlety
of ecologrcally sensitive lands mcludlng R

“wetlands, and other properties;.
addmon an Order-i -in- Councrl has speci-

_fied: the classes ‘of. property which can
be c0n51dered “conservat1on lands” -
“Approxnnately 372 000 hectares mostly, -
in southern Ontario, have been 1dent1ﬁed .
as conservation. land ehglble for the tax.
rebate. “Eligible land includes: Prov1nc1ally P

‘Significant. (Class 1, 2 and 3) Wetlands; - -
Areas of Natural’ and Scientific- Intérest 4

(ANSIs), natural areas Wlthln the Niagara -~

Escarpment Planning’ Area nen-revenue -

' Conservanon Authority Lands; and other
‘conservatron lands owned by non-profit "

. organizations that through their manage: -
ment contribute to provincial conservi-

_tion and natural heritage objectives.”®> ~

Assessment freezes are confmed to
) golf courses, sub]ect to a clawbackv :
‘Clawbacks also apply on conversion of-
farmland, conversion of woodlots and-_

EE conservatlon lands
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. :_Quebec :

The basic Ieglslanon is-in the Real Estate'-

" Assessment Act, the Edu.catzonﬂAct,v the -

" Forest Act and the Municipal Taxation
- Act. The Municipal Commission Act, the -

Schools Act, the Agricultural Lands

_Protectz;o'n‘ Act and ‘the D'ep.artm'ent of -

A‘grz‘culturé Act also have a role to play.

_ -Quebec s legtslatron 1nc1udes the follow—
"~ ing specific provisions:- : ‘

- lands held by chamtzeS' non proﬁt
' -’estabhshmen_ts can be exempted from ‘-~
property tax by the municipal com- -
__mission. Nonetheless, municipalities -
_may charge for services actually -
“treceived (e g utthtres), subject to a :

“ceiling. ,
« lands used for farming: farmers
are eligible for a 70% or greater reim-

bursement - on both mun1c1pal and

- school taxes. There is.a shdmg scale
“for rebates depending on whether
' the land is within an. agr1cu1tural,
- zone. ‘Farms ‘and woodlots are

exempt from the surtaxes, under the
- Cities' and Towns Act, on serv1ced. _
~vacant land”, Farms and woodlots are’ *

exempt from land transfer taxes.

a woodlots farmers who harvest trees
" are eligible for the same incentives as-
" other farmers. The Forest. Act allows
" a rebate of 85% of mun1c1pal and
school taxes, when work is done on< :

’ forestry management Pubhc forests

and expertmental forests can be - PI !
: - several municipalities)-a municipality -
, apphes its-own. All of the provincial rate

exempted.

‘m servztudes (the C1V1I LaW counter— -
part to Covenants/easements) reduc-
tion in assessed value, according to:

" actual impact.

Works for the protectlon of erdhfe

or forests owned. or operated by a pubhc

agency are exempt An exceptlon can
. extend to a non-profit organization which
has signed an agency agreement with the

Crown, €. g La Fondation de la faune du

,Quebec

44, Findis (1979, p. 57.

There is a surtax on vacant: fand
,Whrch mun1c1pa11t1es are authortzed to-
. _:apply (at then‘ drscretton) to vacant land;

* . but this surtax does not apply to farms or
Woodlots Farms and woodlots are also -
“exempt from land transfer tax. There
~are special provisions concerning golf

. courses: thetr value (above a’ certain low :

- ﬁxed amount) is tax-exempt ‘but, as in- -

“the case of Ontario, the mcremental taxes

are applied retroactlvely in the case-of.

. v’conversmn of the property There is also

a clawback prov1sron on the rebate for
forestland at conversion. - . _
- Major revisions are expected to result ,

from a current review underway. under |

fthe direction of the Mm1ster of Mun1c1pal
| Affairs. This review, called the Ryan
v'I Commission, is expected to report in the
: 'autumn of 1993..

New Brunswzck

‘The basic Ieglslatron in: New Brunswrck is
-.-in the Assessment Act, the Real Property
© Tax Act and the Residential Property Tax

Relzef Act. Ope of the effects of the com-’ .

: bmatlon of these statutes is- almost to

double the tax rate on business proper- - -
ties in comparison with residential. " "~
"It is, therefore, _very 1mportant to

determme whether a given property_has

' _-heen a531m11ated to the. “business” catego- '
- ry or the “residential” category In New: -
‘Brumswick, there are two kinds of entries:

the province applies its tax rate, and (in

is then rebated in ‘the case .of pr1nc1pal

: re51dence to owners who live in munici-- '._'
_ pahtres Outside mun1c1pal boundaries
(i.e.-in Local Service Districts), pait of
. the provincial property tax is trebated

to owners of principal residences.

_ Leglslatlon mcludes the followmg specrﬁc T
~_provisions: . : '

« lands héld by charmes on apphca— N
t10n to thé prov1nc1al government
.Vthe _property of ch_arrtable organiza-



: ‘tlons is el1g1ble for a reduetlon of val-'
uation of 10% to 75% through the :

» - Value In Use Program.

« lands used Sor farming the stan- -
" -dard provincial real property tax is.
. $1.50 per $100 assessment, but the .~

Farm Land Ident1f1eat10n Program
(FLIP) allows 100% of the provmcral

taxes to. be deférred. Conversion to
other uses triggers a retroactive tax .
_ which would otherwise have been -
* .paid over the last décade. Farmland s

assessed aeeordmg to its value to

other farmers not its market value to-

*" “non-farm buyers. v

"+ woodlots: freehdld timberland is

assessed at $80/ha. Farm woodlots

can be assessed at a value that will
«realrze a total tax of eighty cents per.. .
- hectare per year. Like “residential .

-property” these woodlots are taxed
. . at-a lower ‘rate than other non~resr-
. dential property. '

. covenants/easements"'reduction' in

assessed value aeeordmg to actual
' unpact if any.

: Golf courses are treated in an analo- i

. gous way to. farms: they are assessed in
_ terms of their value to-other golf clubs_, as

'_ .opposed to their market value-on Conver-' o

sion. There is'a clawback of taxes on con-
version of farmland. :

Nova Scotm

“ The basic legrslatlon is the Assessment g
"Act. Nova Scotia’s legrslatlon mcludes the :

“following specific provisions:

' . kmds beld. by charmes chantable :

] orgamzatrons and’ mstrtutrons are- tax—

. exempt from business- occupancy’
.taxes, but not normal property taxes. .

The pro'perty of the Boy Scouts or
Girl Gurdes is automatrcally exempt—

‘ed from property taxes, but other

‘ chantres are exempted _on]y upon
approval of the municipal council. .-

« lands used Sor farmin'g:. th_e_

‘province pays a certain amount per -
acre per year to the mumcrpalrty :

" where agricultural land is located.

" The: landowner is exempt from pay-
“ing tax on farmland. A change in use

can trigger a tax equal to 20% of the
* value of the property. .~

» woodlots: timberlands are totally -

~exempt from property tax under the

Assessment Act, s. 47: Instead, ‘the :

OWI’lCI’ pays a eertarn amount pCI'

acre for “resource properties” (i.e. -

where the owner owns less than

20 235 ha — 50 000.acres) and a

“higher rate per acre for “cominercial
< property” (over this limit). There may

_ be an a,cldrtronal charge of up to one
" cent peracre where a fire protection

" rate is levied. A change in use can
 again trigger a tax. of 20% of the prop-

~ erty value (except where the change ,

Tisto agrrcultural use).

. 'covenants/easements reductron in

' assessed value aceordmg to actual
: 1mpact
. recreatzonal property “land in
- excess of threé acres belo}ngrng to
~any non-profit charitable... organiza-

tions, excluding_any structures, that -
" is used solely for the non-profit pur-
poses of the organization is liable to'a ;

 recreational property tax of $5 per
. acre” (Finnis 1979). This figure was
subsequently adjusted, but remains

" twenty times the tax rate of lumber

“resource” property (.e. for timber- -

land ‘where the ownership is less
- than 20 235 ha — 50 000 acres). .

.vPrmce Edward Island

" -Fhe ‘basic legrslatron in .Prince Edward‘
- Island is the’ Real Property Assessment

Act and the Real Property Tax Act.

Prince Edward Island provides an.initial -~

and fundamental distinction between

. cornmerc1al and non- -commercial proper- -
) ty commere1a1 property is taxed at twice

35



the rate of non: commerc1al property

Legrslatron mcludes the followmg speelﬁc .

pr0v151ons

B = lands beld by cbamtzes the only
- ,char1t1es which are hsted as being.

_tax-exempt tend to fall into the cate:
»bgory of religious or educatronal insti- -
'tutlons A land trust for example is".

3 not provided for.

= lands. used Jor farmmg farmland.
- is assessed accordmg to agr1cultural :

' capability; not ‘market value. T he tax

" rate on farmland and woodlots is half -
‘that - of “commercral realty How-"~
‘ . ever, since farmland is defined as’
. ‘bemg' “arable” some wilderness (e.g.’

wetlands) would be disqualified. -
" djw'o'"o:dl‘ots: thd’esam_e low tax rate
- applies (as in the case of farmlands),

- although it is possible for assessment .
" to be based on market value instead = -

— of soil productivity.

= covenants/easements: reduction in -

assessed value aceordmg to’ actual
~impact. : :

In practice, there is some evidence |
- that the.
B f_Department -of Fmance has not been ;
-sending -tax bills- o env1ronmental chari-

Prince. Edward

- t1es holdmg conservation - lands

B Newfoundland

-In Newfoundland there is no assessment

(and hence no property: tax) outside

~municipal boundaries. Even within

6

municipal boundaries, some 25% of

Newfoundland’ 's commumtles have no -
h assessment and no tax..

The . principal

Island

1eg1slat1on in
Newfoundland is found in the Assessment
Act, the Municipality Act and the -
- St. Jobn’s Assessment Act. Councils of

other mumc1paht1es ‘can, exempt other
property. ‘Newfoundland’s leglslatlon o
- -includes’ ‘the
: prov1s1ons :

»followmg :speelflc

lands held by charities: the C1ty of‘
- vSt John s will exempt real property,

held or occup1ed by charitable orga- -

. _nizations which'are regrstered under .
the Income T ax Act. In other mumcr—
palrt1es ‘charities can apply for
exemption, but this does not appear -
to apply to envirQMental,charities.
= lands usedforfarm‘ing' thesev
_ lands are tax exempt for. property tax , :
-, .purposes. (but not necessarﬂy for .
-,busmess tax). :

- . vwoodlots under the Forest Land L

(Mcmagement and Taxatzon) Act: ,

- two'taxes. apply €3] a certain amount

. per hectare for fire protectlon and

@ a percentage ‘of the cordage rate

' mult1p11ed ‘by the stumpage . rate.

"There is a significant’ reductlon for
managed lands”.

o covenants/easements. recluct1on in

~ assessed value accordmg to actual '
‘ 1mpaet : ‘

. Northwest T errztomes .

In the Northwest TCI“I’ItOI‘lCS the basrc' |
statute is the Property Assessment.

o T axation Act. Leglslatron includes the fol-
: lowrng provrsrons :

lands beld by chamtzes the coun:
cil may, at its option, exempt lands of

A society under the Soczetzes Act from' T

- taxation.

. ,flands used for farmmg no prov1»_f
~ sions are spee1ﬁcally on pomt '

" ‘woodlots: no. provrslons are specrﬁ- e

cally on pomt

o covenants/easements reduct1on in -

assessed value, accordmg to actual S
1mpact : :



. Yukon

In the Yukon the basic statute is the'
*Assessment and Taxatzon Act. Leg1slat10nl

: 1ncludcs the followmg prov151ons
_'. lands beld by chamtzes although

Tands used for religious purposes are-

: absolutely exempt, 45 there is no.pro-

" vision for other charities.” However,
the Cabinet may, by regulat1onr :

exempt further property.

n ,lands used Jor farmmg no prov1-k'_

s1ons are spec1ﬁcally on pomt

.. woodlots ho provrs1ons are spec1ﬁ-

- cally on po1nt

. covenants/easements' reduction in
..assessed value according to actual '

1mpact

- New Measures under Consideration

In :vie_w of the plethOralof 'different

_approaches to preferential tax treat-

ments, the “better mousetraps” that are -
developed in one jurisdiction are seldom -

B directly applicable to the next jurisdic-

tion. However, there are’ at least some"
common themes Wthh can be pursued :

. Those are descnbed below

‘ _Recdmmendat‘ions

The research has dlsclosed certam com—"

mon themes:

(@ The actiial monetary amounts at

‘stake tend to'be small

(b.) This is because the lands Wthh WC_"
- would want to cover (as being eco-, '
» ‘loglcally sensmve) are often already
"' ina low tax category for some other‘

) _reason :
' ._'(c) That does not Change the ba51c desir-

- ability of entrenchmg a spec1f1c tax'-_.

treatment for- conservatlon lands,

. because this a quest1on of basic: prm— '

“ciple, and this may have a positive

45“ s. 49 (1)(d).

‘psychological impact upon propeity-
“owners who may be induced to take
positive action for conservation,

- (d) Because of the relatively low mone-

‘. tary values involved, such an initia-

tive appears unlikely to’ elicit serious.
governmental oppos1t10n In fact, sev- "~

- eral governments have' already

. moved in that direction on an infor-
-mal basis, whereas others have also

-'moved on the statutory front.

-"(e)V In the ‘¢ase of- those governments ‘:v
which have alrecady moved in this-

~direction infOrmally,'the govern-
‘ments are acting essent1ally without
the benefit of statutory authortty

“ This does nothing for the comfort

v change of policy.’

. Because of -the mult1p11c1ty of
‘approaches taken in the various jurisdic-
" tions, it is not- advisable to recommend a
- single formula for the property tax treat-

ment of ecologically sensitive lands. The

preferable course to_follow would be to
'recommend that each province and terr1— '
' tory put. the conservatton of such lands

_on an equal footing: with its most pre- .
' ferred.category of property.: That would -
allow each government to use whatever

devices it already feels‘ 'comfortable with:

that would appear at thlS time, to be. the '

path of least res1stance

Among the various models avatlable '
** the notion of provincial : rebates has. mtel- "
_lectual appeal because it does not’ “dis-

" criminate” against those mun1c1palmes"
~ with a ldrge. proportlon of wetlands and
which mlght otherwise .complain that any‘
' tax benefit was ‘causing them a- greater. "
ha_rdsh1p than that encountered by other
municipalities. That objection does not

withstand careful"'SCrutiny', of course‘

) *because those mun1c1paht1es were sel-
' 'Vldom collectmg significant taxes on those
“wetlands in:the first place,y-and, hence, -

the “damage” of any wetlands-related ini-

. tiative would be extremely low; but in

level of the officials involved."
_ Furthermorg, such jnitiatives are sub-
- -]ect to. reversal in the event of a
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. politics,

However, where a jurisdiction already

~has an. alternative set of incentives for

‘other klIldS of property, the ea51er path
would be to merely build upon that other

~set of 1ncent1ves

One feature which appears partlcu-
larIyrmterestmg is the “clawback” of tax

benefits upon conversion of property, as
-in the case of Ontar10 golf courses. These
vretroactlve tax increases constltute a dis-
incentive .to the. eventual destruction of
‘ecologically sensmve lands, once those
~ “lands hayve been sub]ected to. some form

- of preferentlal tax treatment. Further-
* _more, such a clawback provision seems

more acceptable from ‘the standpomt of

fiscal equity: an ‘owner -should not enjoy-

“perception is reality”. An exten- -
“sion of the rebate system, along lines sim-
‘lar to Ontarlo 's Untaxing Nature*
 initiative, Would appear to be-an appro-

. priate course to follow, among those

g .j'urisdietions‘vvhic"h-'already have (or are
“already: C'onsid'eri'ng) rebate ,'pr,o_gram_s.x"

' preferential treatment if he/she intends to
~undo the work for which the treatment

has been provxded
Based upon the above this paper
.submrts the f_ollowrng .recommendat_lons.

" Recommendation No..6: All provinces

and territories_'shom'd" be encouraged .

to amend their property tax assess- ..

ment/eollection l_egislation, 10 ‘ma.k'e; :

specific reference to conservation of =~

: ec‘ologieally sensitivg | lands. .
Recommendatzon No.: 7: Those. refer:
. ences should put ecologrcally sensx- -

“tive lands on a par.with whatever .-
other private or charitable lands =~

‘enjoy mOSt-favoured~ sta_t_usl The exact

" mechanism in doing so should '~

" correspond to the jurisdiction’s
_estabhshed practice for- other most-
: favoured ‘properties. Lo
Recommendatzon No. 8 The legrslatlon
should provide for a tax clawback on"
" conversion of the property.. '

" Recommiendation No. 1: The legal fic-"
.-tion which attributes deemed capital -

. gains (and potential deemed capital
‘gains tax) to donations of ecological-
ly sensitive real estate should be abol-

ished. '

' Recommendatzon No 2 The Cerhng on-

'deductlble charltable expendrtures
- (20% of 1ncome) should be lifted.
‘Busmes_s expenditures have fo-such
- ceiling; and there is.no, policy réason
why altruistic donations should be
_treated less favourably than. business
expenditures. If the Government of:
- Canada insists ‘on retaining a’ eelhng, :
‘then. the- ce111ng should be-the same
‘as in the case of donauons to senior’
governments (100% of income).

©

Recommendatzon No.. 3 The tax treat- -
ment of donat1ons of Canada $ natur-
‘al hentage should be 1o worse than ‘
that now en]oyed by donations of
Canada’ s-cultural herltage :
Recommendatzon No. 4.5
‘Charitable donations - of
- covenants-or easements, for
- the protection_of ecologrcally
- sensmve lands, should not be
B .sub;ect to deemed cap1tal
] ‘gams or a 20% income limita-
~tion, any more than donations. of_‘-‘l
other interests 1n ecologrcally sensi- . -
tive.lands: : :
Recommendatzon No. 5: Purchases of ,
protectrve covenants and easements
by envrronmental charmes may. con-
tinue to be subject to- GST but should
not otherwise. trigger tax’ habﬂmes
such as on deemed capital gains.

Summary of
Recommendahons



Recomrnendation No. 6: All provinces
- and territories should'be encouraged

" ‘to-amend their property tax assess-' =
ment/collection legislation, to'make . . -
. :specific reference to conservation of

ecologically sensitive lands. - ’

‘ Recommendatzon No. 7: Those refer-
ences should - put ecologically sensi-

~tive lands on a par thh'whatever

" other priv‘ate'o»r,chari'tab'le"rlands L

enjoy most-favoured status. The exact
mechanism in doing so should
- ‘correspond to the jurisdiction’s estab-

ffavoured ‘properties.
Recommendatzon No. 8 The leglslatlon

should prov1de for a tax clawback on

conversion of the property.

‘lished practice for other most-'
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N Ta reatment of Donatlons of Cultural

An | 1w,

al dluic Il'l ll

. A detalled series of calculatlons Wthh_
,"_,'1llustrate the income ‘tax treatment of
- ~donations of ecologmally Sensitive lands
Cas Compared with- cultural property are-

summarlzed below. . Lo

_ ' Calculatlon No 1 explains the tax -
~ implications of a single donation of natur-

al heritage by an individual to a registered
Charlty This: individual has - a taxable

' ’mcome of annrox1matelv $50 000 a year
~ and owns land Wthh i gifted is sub;ect -
10 capital gains tax. The example current- .
Iy values the property at about $600 OOO“
L leavmg the owner Wlth a capltal gain of -
: approxunately $500 000. The total tax-
payable for this partrc_ular individual mak- -

ing $50 000 a year is $144 449. This

example illustiates that, in situations.
Where we have a landowner interested in*
. conservation - that is land rich and cash -
- 'poor their- generous Contr1but10n to -
‘Canada’ s_natural heritage would be ..

rewarded with a tax bill of $144 000;

- hardly incentive fo’r private landowners -
- to be induced to protect Canada’s ‘impor- .
‘ ‘_tant natural hentage through donation of B
’conservatlon easement or fee- t1tle to a
registered charlty _ : :
‘ ‘ Calculation No. 2 features the dona-,
~ tion of natural heritage by an 1nd1v1dualto L
In this example, the
landowner has a similar Vtaxable'income :
~of $50-000 and, for ease: of ¢omparison,
the Caprtal galn and value of donation are
-the same; In’ th1s instance, however;
where the donation is to government, the -
landowner pays no tax for the first three_' ERE
.. years and mmlmal tax for the fouirth year -
This indicates to. a landowner that if any hn

government.

donatlon is to be made When comparing

it to the tax liability of donatmg to'a regis- .
,- “tered charity. that they should 100k * very

,'serxously at donatmg natural hentage to.

“‘the govemment ' ’

46. The case stiidies in Appendix A were complted by tax lawyers in
a prominent law firnt in Western Canada’on behalf of a private ¢lient: -

This writer has been advised-in writing th‘at’these materials may be -.-

.government

the rate at which blolog1cally
" important pnvate lands- contmue

Whrle there isa long hst of successful
1n1t1at1ves to nrotert

Canada’s nataral heritage, given -

to be transformed . one is

‘remrnded of a quote from the . -
) Pres1dent s Counc11 on Env1ronmental s

Quallty as noted in the Stanfordf
Environmental Law ]ournal It is as.

© follows: “It is nelther ‘possible nor desir-

" able that the government own all of the -
-land, or protect all of the nation’s natural ..

" and e'nvironmental diversity. Shifting'eC‘o :
'nom1c pr1or1t1e5 government deficits,

and greater’ demands for a‘lessening of

" the tax burden' of the private sector all
},suggest that the primary reliance .upon
the, pubhc sector to protect and preserve = .

the country s natural resources-will no

- _Jonger be sufficient to the task. We have

to rely heavily on private landowners and
organizations to play a greater and greater
role in protecting these resources”. -
Calculation No: 3is. the electron to
select proceeds of d1sposrt10n on, gifting "
of natural heritage fo a registered charity.

+ In this example, the amount of the dona-
‘tion is: artificially reduced’ in value ignor-

ing the current ‘market value of the

-property SO 4s to minimize ‘the 'tax 1mp11-_
- cations of such -4 donation, In this
~instance, as outlined in point six of the'

introduction to the four caiculatlons

_ vbelow the. amount of the donatlon is
“deemed to be $100 000 which in fact is - -

the same value as the. ad]usted cost base R

. This alternative allows a regrstered chari- B

ty to mitigate’ the tax l1ab111ty for a’

" landowner w1sh1ng to donate 1mportant :

natural herltage however thlS does not: |

eompare with the far more beneﬁc1al tax

g treatment of land donated drrectly to the
“Crown or the more favourable tax treat:

ment recelved by art.

reproduced herewith, since the consent of the client hasbeen -

obtained, However, the law-fiti has not been given authorization
to disclose further mformanon than that thch 15 presented here,

Appendix A
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equivalent: donation of movable cultural_".: "
. property, i.e. art by an mdlvrdual to a des- .

_ignated institution. One look at this exam-

~ ingtoa de51gnated mstrtutron ThlS dona-‘
- tion would be sub}ect to no capltal gam
* tax and would pay no income, tax for a

: minimum of five years If, however thlS .

landowner were ‘ifi ‘possession of the last
square mile in Canada that was home to
.this endangered specres and wished to
- _donate this section to 4 registered’ charrt_y,'

- the charity could in fact bankrupt the -
: landowner in the case of Calculat10n No. I

by acceptmg the clonat1on or in the casé

of Calculation No. 3, mlrllleC the tax:_‘ R

-."that they ‘would pay but only make it mar-
o gma]ly beneﬁc1al " .

' Income Tax Consequences for Donatlons

: of Hentage

Introductzon

- The four calculatrons below outhne the

general tax consequences of a donatlon
of land by-an individual. The following -
facts ‘have- been assumed n each of the' L

e examples

1 The land has ‘a present fair market ;'
' lvalue of $600 000 and an ad]usted‘v

cost base (tax cost) of $100 000

' 2 'The 1nd1v1dual donor earned other'\ -

- incomie in, the year of the donatlon of

P -aratate

IU’IC donor: Wl].l 1ncrease Dy ¢) 000 in

each year after the year in whrch the :

.donatlon is made.

o o 3. : The donoi has no other cap1tal gams~
ple would readily. indicate -that art scems -

‘to be given far higher priority for conser-
* vation than does natural hentage and yet - -
oL many of our great works of art have been
' inspired by our natural hentag_e To illus- -
- trate’ this point, consider an- example
wherem the owner of a pamtmg of an *
endangered soec1es is donatrng this oamt—

“--and has no other charitable or other

deductlons or credits in the year of'_ ’

the donatron and subsequent years. .

: 4 “The donor has utilized hls or her life-.

. time capltal gain exempt1on

"5. The individual is taxable at the maxi- -
- mum federal rate of 29% per annum. -
and this rate will continue during the.

- carry forward period of the donation.
Provincial tax has been calculated at

© - the rate of 46.5% of federal tax.
-6 Surtax has not been included. -

The followrng calculatlons are relevant to
cach of the examples '
- Total Taxable Income = S
- Taxable Caprtal Gam + Other ‘
Taxable Income '

Capltal Gain =

- Fair market yalue of property
drsposed ad;usted cost base of
property " B '
T axable Caprtal Gam =
' 75% of Capital Gain

Federal Tax DonationCredit .- .

29% of lesser of: (i) the ameunt of A )

glft (ii). 20% ofi income earned in
' any year o :

g Net Federal Tax = o

Federal Tax Federal Tax
Donatlon CI‘Cdlt

'TotalTax— PR _ S
“. . Net Federal Tax + Provincial Tax -

, o $5() 000 and the annu,al 1ncome of S

45



: 'Calculatzon No. 1: Single Donatzon o_f
-Natural Herztage by an Individual to
- .Regzstered Charity

. This calculation outlmes the tax conse- "
‘ qucnces of an individual making a single

-donation of land. Such.a donation re‘sults
ina Iarge mcrease in mcome and mcome.

Tiqkil +ha wrhich In A
LdA uauuu.y Lll Lllb V\/ul. u1 W.ll.].bll Lllb uuua- .

tion is made; which is significantly . -
' greater than the deductions for the dona- -

tion (because of the 20% income 11n11ta- :

. tion; see 7(11) below) Undcr these -

circumstances, only $4S 500 of the

“$600 000 donation is'used as a deductlon _
due to the 20% of income Ilmltatton It. -
should be noted, however, that if income . .

in the ycars subsequent to the donatlon

- was h1gher than has been assumed, a .
',greatcr portion of the donatlon could be -

clauned as a deductlon

Carry Forward Period

Year ot
Donation
1990 1992 1993
[ 1. Capital Gain 1 ss00000 | NI NIL NIL NL NI L
2. Taxable Capital Gain - | 375000 NIL CNIL NN NIL
| 3. Other Taxable Income 50000, | 55000 | 60000 | 65000 | 70000 | 75000
.| 4. Total Taxable Income - 425000 | 55000 | 60000 | ‘5000 | 70000 | 75000 | -
5. Federal Tax (29%) 123250 | 15950 | 17400 | 18350 * | 20800 | 21750
6. Amount of Donation | 600000 | © NIL. CNIL NIL NIL | NI
| 7.'Federa|TaxDonatio'n. } B e A P TR - : S ’ . .
‘ -Credit 29% x lesser of: . (24650) - | (3190)- [ (3480) - (8770) (4.060) . (4 350) -
. (i) gift ($600 000) - S o I : R,
(i) (20% of income per year)
8. Net Federal Tax ‘98600 | 12760 | 13920 | 15000 | 16240 | 17400
9. Provincial Tax - 45849 | 5933 | 6473 . | 7012 | 7852 | B8OOI
10: Total Tax 144449 | 18693 | 20303 | 22002 | 23792 | 25491

. Table A-1: Caléulaﬁbns Jfor a Single Db_ﬁation of Land to a Charity




*Calculation No. 2: Donatibn'of »
Natural Hemtage by Indwzdual to
' Government . :

A second altematrve is to make the dona—

tion to the Crown, which will have the

" same. general consequénces described in .

"Calculatron No. 1.-However, unlike a

" donation to a charity,’ there is no 20%"
-income 11m1tat10n on the amount of credlt'
which can’ be claimed in any year.

; Accordrngly, the entire donation can be -

: used as-a deductlon if there is sufﬁc1ent
income. If it is a glft of quahﬁed property

- (such as: land Wthh is, cap1tal property)
" the donor.can select the amount. of the. _
- proceeds of dxsposrtlon (within: limits), :

which amount Wlll constrtute the amount

', of thc dQnatlon (sec Calculatron No. 3)..

Carry Forward Period

Year of
Donation
1990 1962 1993
1. Capital Gain $500000 | - NIL NIL NIL NIL NIL
| 2. Taxable Capital Gain 375000 [ oML ] oML | N | NIL NIL
3. Other Taxable Income 50000 | 55000 . [ 60000 | 65000 | 70000 | 75000
4. Total Taxable Income =~ |- 425000 | 55000 | 60:000 65 000 70000 | 75000
5. Federal Tax (29%) - 123250 | 15950 | 17400 | 18850 . | 20300 | 21750
6. Amounit of Donation 600000 | - NIL. NIL CNIL NIL | NIL -
7. Federal Tax Donation S B ) P b
Credit: 29% of donationto | (123250) | (16950) . | (17400) | (17 400) NIL | NI
“a maximum of income until N PR . S TR ' S
- the entire donation is used -
‘8. Net Federal Tax NIL " NIL- NIL- | 1450 20800 - | 21750
9. Provincial Tax NIL CNIL | NIL 674 9440, | 10114
" 10. Total Tax NILS NIL NIL. 2124 - 29740- | 31864

- Table A-2: Calchlatiohs Jor a Donation to the Govémmént :
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Calculation No. 3: Election to Select -
_Proceeds of Disposition on Gifting

of . Natural Hemtage to Regzstered

Cbamty
E 'Under sect1on 118.1 of the Income Tax
Act, an individual donor can’ agree Wlth___

: the reglstered charity as to the proceeds ]

of disposition fora gift of_capl_t_al prop_erty'

" within certain limits. If the proceeds. of
disposition are chosen to equal the’ adjust- -
~ ed cost base of the property, no. -capital
_gain for the donation ‘will result The :
amount selected asthe deemed proceeds'
- will also constitute the dgmount of the

" The following example assumed a
gift-. to a 'registered .cha‘rit'y‘ and that the -
" parties eleeted'to_ha-ve the proceeds of its .
dis’p’b'sitidn be'$100‘000‘ equalling the
“adjusted cost base (tax cost) of the prop-:
erty. Accordlngly, there is-a 51gn1f1cant" '
decrease in tax pald in-the year of the
. donatlon from the previous..calculations
,and a decrease in -the arnount of deduc-_
tion avaﬁable to offset income: Agam due -
to the 20% income limitation, very little - -
of the- donat1on is utlhzed as a CI‘Cdlt in’
' this example

donatlon :

Year of
Donation

1990

Carry Forward Period

1992

1993

1995

: 1cap|taIGam L . NIL NIL NIL e S NIL ) - NIL : NIL
| 2 Taxable Capital Gain - | NIL doN NIL NIL- NI N
- 3: Other TQXabIe"-InCOmg B 5’01060' : ﬁ..s-s-qoq. : i_' ‘ég';;oo.._; 65000 17000»0__' 75000
4 Total Taxable Income - . -56,_660' 55 000 | ;460 000. ’65_066_ f?opbo R 75_ 000
| 5. Federal Tax | 14 500 | 15:'950__’ 17400 | »",‘18#3_,5'0--‘ | 20300 | 21750 | B
v6.»,‘A_mou;ntofFE')veria‘»tion" o 1606050"_ NIL NIL N NIL NIL -1
7. Fede'ral_Tax_Deh,atioh'. IR ; R SEEROtE S SRS
- Credit 29% x lesser of: (2900) . } “(3190) | . (3 480) (3770) ] -(4050) | (4350)
(i) gift ($600 000) ' S R L
( )(20% of mcome per year) , | e D | |
8. Net Federa.l,.Ta){ 11600, -_’1‘é‘_7e‘o:’ 13920 | 15080 ] 18240 o7 400
5. Provincial Tax ,: f :5;394,’. 5933 | 6473 7_012" ~7;,5'§'2‘ 8091
' . 10; Teial__Tax o 16 9‘94__'7 18 69_3.’ » 20 3937 i »»‘_"22 092 - 23792 ) _'_25'.‘491-’;

" Table A-3: Calculations for a Dmiatz‘oiz toa Char;’ty ;Witb_ Electzon on Proceeds of Disposition -



- Calculation No. 4: Equivalent :
Donation of Movable Cultural

'Howfnon I-ny an Indnmdunl toa

peA 2223

» Deszgmzted Instztutzon

o . Under subsectlons 118. 1(1) and (3) of- the_
Income Tax Act, 4 donation of cultural o
e property such asartto a de&gnated mstl-, '

tution results.in no taxable capital gain to - ' R
~_the donation. As well, theré is alsono

* restriction in the amount of glft 10 be’
_ used as a credit. Accordingly, Whlle the
-.amount of donatlon is unaffected, there i is

no increased income or tax payable as a R

i _' recn]r nf the dmnnmrmn Th1c rPcn]fc in

&gmﬁcant tax savings for the entlre ﬁve- '

k ,year penod for the donatlon.

1 1. Capital Gain

Year of
Donation
1990

C NI

CONIL

Carry Forward Period

1992

NIL

1993

CNIL

CONIL

“NIL

| 2. Taxable  C_api'ta| Gam

NIL -

NI

NIL -

NIL

CNIL

NIL

‘3. Other Taxable Income

©50000.

55000

60000

65 000

70000 -

75000

-4, Total T_axabl_é ;Incbme '

- 50000

55000

60000

65000

70 000

| 75000

| 8. Amount of Donation .-

| 600000 -

“NIL

NIL. -

CUNIL

NIL

NIL- -

6. Fed'erél ‘rax (29%)

14500

15950

17 400

18850

| 20300

- 21750

17 'Federal Tax Donatlon
Cred:t ' '

(14 500

C(15950)

: . "(17'400)_ -

(18 »35.6)'_&'

. (2'Q 300) |

(2’1.'750)

-] 8. Net Federal Tax

NIL.

NIL -

NIL

NIL -

ONIL

NIL

9. Prov‘ir'p‘cial Tax

CONIL

NIL

CUONL

NI

NIL .

NIL

o 1'0._ Tota) Tax-

. ONIL

“ NIL

UNIL

CONL

CNIL

NIL

g ?‘able A-4: Calculations for a'Dona_tion._to' a Designated Institution



- Four Ontario Property Tax Case Studies
... The foliowing' 'four case studies a're repro-
-duced, by permission, from the lucrd»;

~paper prepared by- Ionson (1988) They ’

are not 100% typical; on the contrary,

Tonson chose four cases in which the

property tax system had.gone somewhat

" astray, in her view. These cases illustrate -
‘the need which existed for an initiative’

.. such as “untaxing ‘nature”, and perhaps g

,:"to’day-would; be treated- differently under-: .

the Conservation Land Tax Reduction

 Degrany
rrogram. ¢

| Qasé Stuvdy' No. 1:

o .This case stu'dy 'inyolves' a forested area
" not far from Toronto, near Highway 404

and' Woodbine Avenue.
_The owner. of this property wrshes to

© maintain it As a natural area as long as he

50

S U penahzrng hnn for holchng vacant, aon-
~ .productive land, even though this. land is
“ a beautiful natural area, supporting many .
’"specres of plant and animal life. It is
“doubtful even that the Federation of

" Ontario Naturalists (FON) could accepta
““donation of this laid, as the annual tax on’
this land would represent 38% of the total -

- ‘taxes paid 'o'n-thev 13 nature reserves
presently owned by the FON. The owner .

" ‘lives; however, .the rising taxes on ‘the.
land in con]unctron with his limited pen: -

sion income are causing him concern. He

“has appealed the assessment. and written
_'letters to various. government off1c1als,

mcludmg_ the Premier of the province, all

~to no avail. He has said that he may soon |
~'be forced to sell the propesty because he - -
- cannot afford to pay the mcreasrng taxes: = -
- Estate re51dent1al development will hkely i
result as. much of the surrounding land ~ '}
- use is of this type. The' present assessed. . B

value of the property stands at $36 895. It
is assessed as residential land and is bllled

‘ .for garbage pick-up: The mcrease in taxes
_over time is outlined in Table B-1. -

The owrer feels that the tax system

_ state. Thus the recently

“receives the Managed Forest Tax. Rebate -

on the forested portion of his property,

but this must be ‘declared as income for '
income tax purposes and does not pro-
vide enough economic incentive for the
owner. He feels that regardless of the

rebate the taxes levied on the: property -

Apendix

are too hrgh for him to main-
tam it in an undrsturbed

announced Conservatron

'Lands Rebate Program would’

not act asan 1ncent1ve to this natural area '

© T owner to maintain his namml area in an

-undisturbed state. -

‘It appears that in this case the prob- '

: ‘lerh lies with the assessment class of the
B j‘property There is no doubt that the
property is worth over $36-000 as a resic
- . dential property, ‘given its prime location -

and size and apparent value of the estate' .

Taes sy

1962 | 6o
1976. _‘ 175 vmarkét Value'reas‘sé.ssiment'
| 1978 ©tosb
‘ 1979 1106
1980 1186
| 1081 1838
| 1982. 2037 ‘ ".‘d.ec':vline‘ due_fo:loWerrhtll rate
11'98:3 - 1964
- _1,984‘:'," | -"»é_‘toz' :
".f1éss 2206
'1_986' | e

*Informatlon supphed by owner .

- Table B-1: T axes Over Ti zme on Case Study No 1 Land



residential’ propertres in the area

v However it is not yet a resrdentlal prop-
-erty, and if the owner had his Way, it~
‘never. would: be If an assessment class

Aexrsted for srgmﬁcant natural areas the
- owner would ot likely be for(_:ed tosell.

" If the property could be‘assessed at its
~ “value in natural area use” vérsus its fair
market value, the FON could likely afford -
: to add it to its r'o.ster”of nature reserves .

7and make it avarlable to- Torontonlans

fwrshmg to visit a natural area close to
- home: Farmland in Ontano is assessed at -

cits- Value in farming use” in.order to
allow farmers to. continue their business,

regardless of how land Values and- corre-
: spondmg taxes dre rising around. them It -

has been suggested that natural-area own—
ers recerve ‘the same consrderatron

: Case Study ‘Nvé.;/2: o

The second' case study involves-a 20 ha’

(50 acre)- parcel'in' Kent County, Dover

-- Township, Ontario. This: property liesto.
‘the east of Lake St. Clarr and forms part’
of the Lake St. Clair marshes complex '
o (thrs is one of. 36 Carohman Carniada sites).
- It is -approximately 20 km southwest of
the‘ City.of Chatham! This privately’

- owned marshiand is surrounded by cash

- .crop agrrculture charactertstrc of Kent'

' County

: d1kes) was created it 1984 W1th the help

~of Ducks Unlimited Canada. Before this _i

" time, - the property was used for agrrcul—

- taral crop. production, generally corn.

The zonmg of the property remained agri- °
R cultural but the assessment class changed _

‘ : from agriculturil to residential when the
“marsh- was created. This was. coincidental -

to market ‘'value assessment 1mplementa-
- tion' in the townshrp in 1984. Other
nmarshes which had existed in the area for

35 years as wetlands had their assessment ’
. _classes changed from agrrcultural to resi- -
S dentral at that time. This is because_

‘ marshland 1s consrdered recreatlonal land :

- The 17 ha (43 acre) marsh (excludmg

h1ch 1s 1ncluded in the resrdentlal »

assessment class. The assessed value of

. the 43 acre marsh rose from $945 to -
$2- 520 an increase of 267% Soine of this
increase is due to the fact that the resi- '
. dential class factor-is 4.5% and the agri-
cultural class factor is 2.1% (the class -
factor is multiplied by market value-to
arrivev at- the assessed value-on which
‘taxes are 1ev1ed) The change from classi--
fication as agrrcultural to resrdentral-
would itself result in dn 1ncrease in .
assessed value of 214%. The owner’
' appealed his assessment -in June of 1985,
" but was told that because the. marsh was
‘man-made and controlled, he must pay - ‘

the assessed taxes. The owner feels that

‘the provincial government sees his marsh ‘

as-a private luxury which he should

- expect to ‘pay hrgher taxes on. The
_increase in taxes on the 43 acres as a' -
" resiilt ‘of - reassessment in: 1984 was’*
. $436.30 (an 80% mcrease) ’ :
. The natural srgmﬁcance of the Lake -
St. Clair Marshes cannot be overstated. It”
.has been estimated that in Dover ‘
Townshrp, only about 10% of the ongmal ‘
- wetland area remains. The Lake St. Clair
o Marshes rank second only to the. Long. -
- Point Marshes of Lake Erie as the most
1mportant waterfowl staglng areas in -
" Southern Ontario’ during migration.
: ,Marshlands themselves as a specific wet-
land type, are’ generally rare throughout‘
- the province. Identification of this area as
‘a. Carolinian Canada siteAindicates_ signifi- -
_cance ona national scale L :
" The owner of thé parcel estrmates
: that the revenue produced on this land is: -
_~approx1mately the same; whether it is -

used as marshland or as farmland ($175

to $200 per acre): Revenue from the . ‘
. 'ma_rsh,l’and comes-from fees charged to

hunters during waterfowl hunting season

. and muskrat pelts. Annual revenues on’

the parcel thus range from $7 525 to

$8 600 (calculated on the 43 acres of -

marshland). Estrmated mamtenance Costs

“range from $6 000 to $7 000 per year,



' nettrng the owner approxrmately $1 500.
After’ property taxes; the owner is left_ :
-+ with .about $500. The owner says that if
“'he was’ not as commrtted to waterfowl B

productron as he is, the logical move

would be to return the land to agncultur- _

o oal productron Wrthm two 'years, 'a good -

B 'crop could: be produced with much~
) ’_reduced taxes and a possible 60% rebate.
s only due to the fact that the owner.is
. a manager of many of the marshes in the
“area (his full- trme occupanon) that ‘he- is

willing to: maintain his: marshland The

, classrfrcatlon of marshland Wthh is.
zoned agncultural with no provrsron for
erection of a resrdence as re51dent1al for :

assessment purposes is: clearly 1llog1cal

The need for a drfferent assessment class '

for natural arcas 1s clearly 1llustrated 1n

this case. .

' Th1s case study has explored the 51tu- '
. ation revealed in"the- survey. where an -

: owner drsagreed with the res1dent1al‘ -
-assessment class of his/her property .
‘because of physrcal lrmrtatrons for resr—-
‘ dential development In thrs case, restric-
-tive. zoning ‘made the assessment class_. '

o even more mappropnate

s Case Study No 3

52

The Toronto Freld Naturalrsts Club owns._
a35 ha (87 acre) parcel of forested wet- "
land in Uxbrldge Townshrp, Regron of .

‘ -,Durham Ontano It was. purchased in the
_f1970 to 1973° penod and has been main-
o tarned asa nature reserve It functlons as-

;_' a wrldlrfe sanctuary, a corrrdor for S
’ ..mrgrant specres and helps to proteet the"
= quallty and quantrty of. Water ‘in. the _

_Uxbrrdge Brook. s .
' Naturalrsts clubs in. Ontarlo are sub--"

" ject to the same treatment by the fax sys- -
" fem as are private individuals. This

_ ﬂoodpla_i‘n-‘property is“classed as residen-'
- tial Tand for assessment purposes, with a
matket value assessment of $73 000. The
: ‘_‘1985 taxes levied on the nature reserve 3

7 were $1 181.60: The Club has protested

the assessment classrﬁcatron of the prop ‘

erty because it does not, recognrze the -

_environmentally sound land use to which.
the' property is being. put Also they state
.. existing tax: rules o

that m therr oprnron
are.a ma]or cause of the environmental
degradatron we see daily. Landowners

o can eventually be forced to damage the' X -' -
© environment to pay the taxes a. e fill the .~ -

Swamp to form a burldlng site in order to.
‘pay the taxes or evena ﬁeld) .

"The T oronto FlCld Naturahsts Club' '
recelves the Managed Forest Tax Rebate'
(amountrng to $659 05 on the 82 acres)
“but still- protests the’ assessment classrﬁca- .
- tion. of its nature reserve property This

: may be another s1tuat10n where the

Conservatron Lands Tax Rebate if it does; ‘
apply to thrs land, may not adequately :
address the 1nequ1ty natural area owners -
feel exrsts in “the. assessment system It -
seems “unfair”: that orgamzattons ‘such as:

the Boy and Girl Scouts and the Red
Cross are property tax exempt while nat- L

uralrsts clubs are not. By marntamrngr"’
nature reserves, it can be argued that nat- -
urallsts Clubs are taklng action in the’
long-term interest of the pubhc but this is .
‘not recogmzed in the tax system. The -
holdrng of .vacant land, no matter for -
- what purpose or what its natural signifi-
“cance, is penahzed by assessment as re51-"
dentral property :

Case Study No. 4

ThlS case study 1nvolves property on the o

northeast shore of Lake Ene Ontano and’

s perhaps the most dramatrc 'of the case

studies presented here The property
studied. is made. up ‘of erght Separate
parcels totallmg over 90 ha 223 acres)
The owner is.a retired orthopaedic sur-

’ geon ‘who resrdes in Buffalo New York, : ’

but who spends his summers. at his prop-

" erty on Point Abino, Ontario. Point Abifio "

is in the‘Region of Niagara and the prop--. =~
“erty is within the limits of the town of
Fort Eri¢, Township of Bertie. The dével- R



. opment in the area is summer resort-

“houses, many - of . them owned by

= AIIlCI'lLdil (,lLlLCIlb :
, The property is within the Carohman B
o Canada site: known as the Point Abino

‘Sandland Forest, which 1s_also ‘de51gnated

as an_Ontario Ministry of Natural -
Resources (OMNR)-Area of Natural

. Significance (ANSD. This property has
been an intensively studled part of the -

- ANSI over the past two decades. In 1969

“Shan Walshe of the: Unrver51ty of Tofonto
- completed-an International Biological = ...
" Program (IBP) checksheet for UNESCO. - '

. In 1970 Gus Yaki of the- Toronto Field
: Naturahsts did a ﬂorrst1c survey of the’
property In the 1970s, Craig Campbell . of
. the Unrversrty of Waterloo studied thef
A Hop- N_osed Snake:and Fowler’s “Toad
~ found on the property, living in a cabin as -
. the guest of the owner. In 1976 Tan -

" MacDonald did a vegetatrve survey as part‘_’

’ " of the ANSI program. for the OMNR. .

The north half of the property is ‘wet

: ~_pastureland and vacant land ‘which had
" been topsoiled (i.e. the topsorl was

. ‘.removed leaving bare bedrock) by the
prewous .owner.. The south. half of.the
' property is composed of an amazingly '
'dl_verse, grouping of vegetative: communi
' ties. The first community, on the steep,

' i lakeward srde of the. dune is composed of

. white cedar ted cedar common juniper, '

'hoptree and red oak: This: communlty is

under a great deal of stress-due to erosion.
in'the area: On top of the dune, ared oak; ’
sugar maplé, hemlock commumty is’

- found. The third community on the flat,”
- moist. land to-the north of the dune is

composed of yellow birch and silver

maple The northern edge of the woods,

" to the south of the Wet pasture land is

'v -_qurte wet and the vegetation! there is -
. dominated by silver maple and black ash.
In the low depressrons in the dune, red. -

-oak, silver. maple, tulip tree and. bladder-

nut are found. Walshe 1n hrs 1969 IBP sur-

vey ‘had this to’ say —about ‘the

property,* .. [it] offers a great drversrty of
,plant communrtles 1n a relat1ve1y small’- a

.. ared.. also contains an excellent example i_ '
3 ﬁof a yellow birch forest (nothrng better -

- 'was seen. uurlng a whole summcr of
: searchmg in"Algonquin Park),” '
’ In 1970, the’ Ontario® Department of -

Lands and Forests (now OMNR) was plan-. . -

ning to-expropriate the property to be

- used as a:public beach and campground "~
»a‘rea.'The owner and many,concern.ed“ I
' naturalistsopp’osed;the expropriation on'
the grounds that public use"of the sensi-- =
“tive dunes and beach area would cause
erosion and sand blow-outs. The owner o
won the ﬁght agamst exnronnarmn and "

» today, Tom Beechey, the lifé science spe- . '

crahst in ‘the Parks: Branch of the OMNR

_ says that the owner represents .a clas- '

sic example of prrvate stewardshrp S
The property is comprlsed of erght '

parcels three of which are- zoned hazard» :

land and the - remamrng five are zoned

“rural (see Table B-2). Under the mun1c1pal
~zoning by-law, uses allowed in the hazard -
. zone include: agriculture, parks play-
grounds tennis courts, lawn bowling
' greens, picnic areas, and boat- launchrng' =
'ramps New: dwelhngs are not allowed.. .
' Uses allowed in the rural zone include: alt -~ -
agncultural uses, a one- famrly dwelling on '
_one lot, and a few: mrscellaneous home
_ occupatrons '

.One of the parcels is classed as farrn

“land. for assessment purposes and the '
other seven are classed as recreatronal orv
rural deveIopment units; whrch are sub-. -

' - classes. of the. resrdentral assessment -class.

_ 4The_taxes on these parcels_, of land -have-

increased by 111%, or more than doubled

i _ from‘.',19ﬁ79_ t0 1986, so that the total taxes N
- in 1986 were $12 592.04. The assessment =
of these parcels has not changed over -
'that time penod :

In.1979; the. owner appealed the

:'assessment of all parcels except the farm
parcel before the Assessment Review '
.".-Court The grounds for. appeal on parcel
: Nos 1,2,4and 5 was “limited use due to -
restrlctlon Parcel Nos: 1, 2,.and 4 are .
zoned hazard land and No. 5 is a small tri- o
f rangu_lar,shce of land. Assessr_nent rnforma—’ .

.'-53:.



tion was requested. for- pér‘cel No. 6 and
-the grounds for appeal on parcel Nos 7
and 9 were that the assessment was too"‘
high: The owner lost all appeals and the
- - assessment remained unchanged ‘ o
. The tax per acre is highest on parcel - .
Nos. 2 and 4 (it is-also high on parcel
" No. 1, but an accurate acreage Value-'is ‘

not available): Both parcel Nos. 2 and 4

-are zoned hazard land by the mun1c1pa11-
oty thus development of the land is -
* extremely limited. ’_I’he owner recognlzes
that the sand dunes and shoreline of

these patcels are extremely sensitive to

disturbance and wants only to.see the,

- area maintained in its present natyral .

: _ state His argurnent is not with the hazard_ S
* zoning of the land, but with the high lev-

B veIs of 'assessm,ent and taxation of the land

which do not take inio consideration the .

~ festrictions on developrnent of the land,

nor its natural 51gn1ﬁcance "The parcel ‘_

No..1 lots are barely 9 m (30 feet) deep

-~ due 1o erosion and high water levels, vet, .

the assessment and taxes on this land are
--over twice that of the 4() ha (98 acres) of
- farmland: ) : - _
' + - It is obvious that because parcel Nos.:
1, 2, and 4 are close to the water, they B
are. assessed as being worth more than -
_the parcels further from the water (such '
- ~as No. 7). The Assessment Program Policy . -
. Manual gives the, assessor. guidance as to - -
- what increase in value occurs as property_

gets closer and closer to a body of water.
Because property further to the east;.

along Point Abino: is. high-value summer
home-development, the market value of .
‘the waterfront parcels’ is correspondmgly i

htgh However, the owner contends, this
does not take into. -account that the pre- -
sent zonmg of these parcels prohibit him
from developing them: He feels that in
return for maintaining a part of Ontario’s

. natural’ herltage which he is - willing to -
share ‘with others, He is penalized by the L
. tax system whrch does not recognxze this.

1976

1979

1986

1986
Parcel Description Assessment Size Assessment Taxes Taxes Tax/Acre |
Class (Acres) ($) %) (S) (%)
S f’_ ’ 7'wgt§r|o_ts~ ST (hazard) | REC © | 0° ‘f1-5»7b_o.o'0" 164349 " 1:3469.86?1  N/A
-;2: - I_qg-{:_abiﬁ B B '_'1*1 _ ""‘RD‘U»:S-T”_ 6.09 3425.00 = 35,8.-;52__ 756196 | 124’.3.(')_:-' o
3 | 'farmi/re::siide'nc,e ' "A_1»(rora_l‘) o “l"—'A_FtM '_:_57.795[ 730000 :‘7'6'4.17: 1--613..317: 16.47
4| wateront R REC - | eee | 2ees000 zorioo  soosss  7ses
5. S"V’a'.'ﬁl.ice' | .',.:'"AT' " : .ﬁE.C:' X .7 . '2.9-0" ;30(4).60 3'1;40 : _G.GSTSO‘ : ’;52,2:-86"7
| &~ .| topsoil rermoved. 1ooa . REC 38.06 1 | 900.00 '> ‘:_19'87.{;01 _4{9.92’ ©ortos |
7 .behi'nd-woterfront 1 -A‘1‘ - REC 6388 | 5 39’(_)‘;00‘" -,‘5'4'4.31" e 17»1.3_5-' .18.._3_4_
e ‘toos‘oi‘!_bre'rhovedne AT ‘REC. e s72'5_' 460;59' e 8840 515._72;
-b'l_'o:tal' o )"2',23.7"5 o 59‘54.16. 12 592..04;'_‘ ¢

Table B-2: ASsessinent and Tq&dti_on_ of Case Study No. 4 Property
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“This case study i'llustrates‘the situa-_ .

tion which arose in the survey where

. property has physrcal limitations for resi-" .
" dential use, yet was assessed as’ remden—" i
- tial Iand. It also illustrates the dlscrepancy _
“between land classed as farmland by the-

assessment system,.and vacant land class-

es as residential, It also shows a situation

where land is zoned to reﬂect its “best

use” being: its natural state, but where. the

‘ assessment system cannot accommodate

. "thrs situation. "

 Discussion

- In all four Ontano case studies, the’ natur-

“al area land 1s classed as res1dent1al land

for assessment purposes ‘but no bmldmgs-'

" are on the land (Case Study No. lisa .
_ vacant woodlot, No. 2 is a marsh, No..3'is

‘a ﬂoodplam and No. 4 is a sandland for- -
.- est). A further- injustice. is percelved by -
- the owner of the marsh in. Case Study No. '
2. On his marsh, there is phy51cally no . .
, p0551b111ty of building a house -on the
property, as long as it is a marsh; and fur- -
ther; the agricultural zoning on the prop--
erty prohibits residential development. A
“similar’ situation exists for ‘the owner i :
. Case Study No. -4, because much of his
‘property which is assessed as re51dent1al '
land is zoned hazard land, with'no- provi-- :

“sion for residential’ development The

" case studres reveal the large extent to
which the assessment system encourages_ =
. the. development of unused land, even'

when the Jand use plannmg system is reg—

. uIatmg to minimize development.
The actual amount of natural area

land which ‘is classed as res1dent1al land

B (approximately 50% in the survey) is'a’

surprising result. All the natural areas sur-

. veyed are in. urban fringe or. rural areas,

and it might be ‘expected that-a larger -
B proportlon ‘of them would be assessed as
farm propertres are hkely rural estate-type ’
. properties, but conversely, a large pro- .
' portlon of them. (20%) are vacant, recre-
atronal land. Any change to the tax .

system to promote natural area protec-‘
_tion should d1st1ngu1sh between the two™ -
types of residentially assessed natural area. .

g p_r_o_perty. This 1s because the residential

assessment of natural area properties that

~arein res1dent1al use may be appropnate
WhllC that of natural area properties

wh-1ch are not in residential use and some

An mterestmg result is the’ large pro:

- portion of owners of far_m assessed prop-’
" efty who. disagree with the farm’ class .of
" their property (24%). One would think

-that-because of the reduced'taxes on’

farm properties, owners of these’ proper—

‘ties would be satlsfled with the assess-

ment class .of their propert1es It is

g mterestmg that the pr1me reason for dis-
agreemg with the assessment class of

property was similar for both agncultural

What the assessment class is. Taxpayers

~-do not appear ,_to be- satlsfred with how
" market value assessment deals with’ this -

situation. It. does not appear that the

-

' of which may neyver be able to be used
_ ’res1dent1ally may not be appropriate.

" and residential lands. The reason given
jmost often was that the land-is either- ‘not
suitable for, or has lumtatrons for use as -

assessor' takes into account. the difﬁculty, :

expense or even 1mpossrb1hty of devel-

' ',oplng the land for the assessment class

use:

tions for residential development but the

- zoning in place prohibits res1dent1al
'development One could perhaps argue

that the p0551b111ty exists for: rezonmg to

-allow resrdent1al use.in the future.
However what if this does not happen?
, What does the. owner do to recuperate
* taxes foregone? - ~

" An additional ﬁndmg regardlng rural

property assessment is that there appears _
to be a-very low awareness of the farm‘-_ '
- forestry exemptlon feature of farm assess- .
'ment One ‘would not really expect resi-
dentlal class propeny owners to be aware

» Once again"'this is clearly th’e‘si'tua-»
~ tion in Case Study Nos. 2 and 4. Not only
!do these propertles have phys1cal limita- -
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- of. the exemptron However the farmland o
-owners also. appeared to be 1gnorant of
-an exemptlon Wthh they hkely receive.

- Only 38.5% of the agricultural. assessed -

~-owners knew about the exemptton

‘ - Given that all of them own’ part of a-nat-: . -

» ural area, most of them likely receive: the -

"far_m_ forestry exemption.- Perhaps this

- result is.not that surprising, given that the
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" exemption’ does not appear on the tax
“form. It does seem illogical to glve the -
exemptlon to promote or make it possr—
ble: for-the farmland owner to marntatn - )
"10% of the farm as woodland and’ not -
inform him or her of the exemption. .
‘When it is considered that only 38.5% of . ..

the- farm assessed owners knew of the

'exemptron it is quite rémarkable that o
,"' 31.5% .of the resrdentral assessed owners
- are aware of - it Perhaps this is because

‘thé re51dent1al class, owners are aware, of

all the advantages g1ven to farm class'

-;propertres (value -in use’ assessment 60%‘ o
~‘rebate, and farm forestry exemptton). Tt

seem's that the intent of the farm forestry

fexemptron to 1nﬂuence farm. owners 0.

maintain a woodlot cannot be realrzed

due to its lack of pubherty
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