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Agreeing to Improve the Enviromnent 

The purpose of this Issues Paper is to highlight for the National Round Table on the 
Environment and me Fconomy a set of non-regulatory approaches to pollution 
prevention-cooperative agceements, negotiated agreements, and eco-covenants--and to 
identify related issues. These approaches are supplements to regnlation, not replacements. 
This Issues Paper concludes with next steps for the National Round Table in dealing with 
issues of community involvement, fairness, and cost-effectiveness. 

Figure 1 illustrates the spectrum of “agreements” involving governments, from vohmtary 
actions to increasing levels of involvement of govemment officiais. This is not an 
evolutionary scale; there are compelling reasons for initiatives in each eategory, depending on 
the issue. 

Voluntary 
Initiatives 

Figure 1 

Spectrum of Agceements 
Cooperative Negotiated 
Agreements Agreements 

Imposed Requirements 
(= Regulations) 

A formal, signed agreement implies contractual obligations of the signatories; and penalties or 
loss of benefits and privileges in the event of non-compliance. ‘Describing any agreements as 
“voluntary” may be misleading; a11 agreements are voluntarily entered. Or not entered, if a 
firm chooses to close down its business. 

1. Why Consider Supplements to Regnlation? 
Through the 19gOs, regnlatory approaches in Canada requiring pollution clean-up and control, 
or “end-of-pipe” solutions, led to quick, impressive results and received wide public 
acceptance. Environmental regulations, federal and provincial, have led to major 
improvements from whatever perspective adopted--business, private Citizen, environmental 
interest groups (ENGOs), and a myriad of other stakeholder interests. 

Much more;of course, needs to be done, and there may be little consensus on future priorities 
and directions. In a context of governments’ downsizing, global competitive pressures, and 
revised regulatory frameworks, alternatives, to regulatoiy approaches are being pursued to 
improve the envrronment. 

Some alternatives being explored across the country would streamline or dismantle signifïcant 
parts of the existing regulatory framework. An example was the recent proposa1 of Bill C62, 
the Regulatory Efficiency Act, since withdrawn, which would have permitted the federal 
government to substitnte for some regulatory requirements. Some provincial alternatives 
would leave the current framework intact but replace future regulatory additions. This Issues 
Paper treats an entirely different category of tools--a range of agreements that would 
supplement rather than replace existing regulatory approaches. 



Developing a range of tools in addition to regulation is a key part of tbe federal government’s 
proposal for a renewed Canadian Environmental Protection Act (CEPA), CEPA Review: Tlte 
Government Response (December 1995): 

By türther building on partnerships with ah sectors of soc& and tbrough the creative use of 
economic instruments and vohmmry initiatives supported by clear policies and good 
regulations, CEPA csn be refashioned into a tïrst-class statute that Will be good for a11 
Canadians (p+... 
Non-regulatory initiatives currently in place Will help government assess which sectors respond 
to this approach and whjch substances cari be managed in this way. More importantly, the 
results of these initiatives cari help to focus the government’s regulatory regime. Used 
effectivefy, non-regulatory action cari be used to determhre if, when and to what degrcc 
regulations are requircd. An alternative to current non-binding voluntary agrcernents is 
binding environmental performance contracts with accountability built in..., Such agreements 
should allow for other orders of government and interested stakeholders to help define 
environmental objectives, establish accountability, elaborate consequences for abrogation and 
track progress @zI). 

Regulations generally prescribe a performance standard or technology and operating practices. 
Tbey empower governments to require reporting and, to issue licenses snd permits. They 
could go as far as outright bans and phaseouts. Regulations also provide for enforcement and 
penalties for non-compliance. But once in place, regulated standards or targets witb penalties 
for non-compliancc provide no incentives for further innovation and the drive to excel. 
Businesses often regard existing regulations as inflexible, but tbey provide some comfort tbat 
domestic competitors are treated equally, a “level playing tïeld”. 
Developing regulations is complex and expensive for governments and businesses. Tbe 
potential effects and levels of risk of new substances to be regulated are often controversial 
and not clear-cut.. A scient& base and ongoing data collection need to be established. 
Setting ceiling levels or targets for a substance requires data to prove potentia! effects, data 
and models to identify tbe risks of exposure, and economic assessments of tbe beneftts of 
reduction. 

TO achieve tlte targets by setting furtber, generally provincial, regulations to meet the targets 
and eeiling levels means a lengtby proeess to leam about and tben to prescribe performance or 
technology requirements after comparing benefits and costs. The engineering and cconomic 
analysis requirements are substanttal. A license or permit is the end result. Integrated; 
multi-media regulations are diffïcult to develop and for the most part do not exist in Canada. 

Extensive multi-stakeholder consultations and discussions are required before empowered 
decision-makers, acting on behalf of tbe public interest, promulgate regulations. A regulatory 
consensus may be a long time coming and may be opposed aggressively by an array of interest 
groups. The result often is regnlatory gridlock on issues widely regarded as important, like 
urban air quality, and growing discontent that governments’ regulatory efforts may not be 
well-matched with environmental needs. 
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The ongoing monitoring, reporting, verification, and enforcement needs and costs are also 
substantial. Federal and provincial resources for research, analysis, monitoring, enforcement, 
and reporting face ongoing cutback pressures. Furthermore, political capital even to defend 
current levels of resources is necessary at a’time .when competitiveness is an important issue. 

Lowering tbe future costs to business and govemments is a major reason cited for exploring 
alternatives to supplement regulations. Cost-effectiveness in terms of pollution reduction per 
dollar invested is an important principle for industry. The business perspective is, “If you cari 
address 80% of the problem by spending 20% of the resources now, do it.” 

Early in the federal govemment’s internai review of CEPA, a report, “CEPA Review - Tool 
Box and Interventions: Issues for Consideration by the Review Team” (October 1993) listed 
an inventory of tools for environmental protection: 

Command-andContro1 
Market-Based 

trading programs 
taxes and charges 
financial incentives 
environmental liability 
deposit-refund systems 

Vohmtary 
gnidelines and codes of practice 
multi-stakeholder protocols ~ 

Information Provision 
environmental labelling 
technology transfer 

Exhortation 
environmental quality standards 
citizenship programs 

This inventory of tools for environmental management covers a wide range beyond 
regulations, for “command-and-control”. .Of course, timing is problematic for some options; 
new incentives in the form of program subsidies or capital contributions are unlikely in a 
period of govemment spending cutbacks. Tax incentives and tax treatment of capital 
investments have potentiel. Another route is to build on vohmtary business 
initiatives--partnerships between governments and business, perhaps with third party 
involvement, that lead to signed agreements. 

T~US, there have been renewed efforts to promote pollution prevention through partnerships. 
Partnership arrangements that lead to shared understanding, mutually acceptable objectives, 
and commitments that involve incentives and disincentives cari be faster, cheaper, and more 
effective even if coverage of substances or of an industrial sector is less than universal. 

II. Pollution Prevention 



In recent years, federal and provincial govemments have encouraged and promoted pollution 
prevention. In Pollution Prevention: A Federal Strategy for Action (June 1995): 

The fcderal governtnent believes that pollution prevention is the most effective mcans of 
proteding our environment, eliminating costly waste, and promoting sustainable development 
@ 1). 

The federal government defines pollution prevention as: 
l%e use of processes, practices, niater& products or energy thal avoid or minimize the 
creation of pollutants ami waste. and reduce overall risk to hwnan health or the environment @ 
4). 

Pollution prevention may be hard to define to everyone’s satisfaction, but the concept includes 
greater societal awareness of the impacts of decisions that have yet to bc made. In turn, this 
means greater emphasis on information, inventories, and public reporting. Having the 
information base makes possible the frequently cited hallmark of sustainable development, 
“anticipate and prevent”. 

Two distinctly different interpretations are embedded in the concept of “anticipate Andy 
prevent”. One is the notion that some substances should be eliminated entirely from use and 
discharge because they are such a harard or threat to the environment or human health. This 
is “zero discharge” or “virtual elimination”. Once virtual elimination and a timeframe are . spec~fied by regulation for a substance, there is little room for voluntary actions. 

A second understanding.of “anticipate and prevent” is that future capital investments affecting 
usage and emissions are at least as important as day-to-day operations and practices. It takes 
capital investments, for new production processes and for add-on clean-ups, to prevent 
discharges. Influencing investment patterns is closely linked with competitiveness. 

“Competitiveness” cari mean many things to many parties. For many of Canada’s resource 
and manufacturing industries, commodity prices must compete with sources worldwide. Any 
additional costs not borne by competitors in other jurisdictions increase the chances that capital 
Will “walk” or close down. For business, competitiveness means being able to price 
commodities below worldwide benchmark prices. And it means having the flexibility to time 
investments in line ‘with business cycles in the overall economy, For govemments, 
competitiveness means being able to attract new capital investments to Canada. 

Virtual elimination of certain substances is never possible instantly. Striving for virtual 
elimination without compromising competitiveness poses diftïcult challenges: how cari 
govemments help achieve ongoing societal reductions of pollutant loadings in the near-term? 
The current wave of government budget reductions makes it even harder. Stifl, some firms 
regard zero discharge as a worthwhile goal, even if never attained, because it drives 
innovation and improvement. 

III. Voluntary Initiatives 
Vohmtary business initiatives to prevent pollution may scem at first blush to be win-win for a11 
parties, including the public interest. If businesses genuinely tut back on use and releases of 



toxic substances and if they impose no additional administrative costs to govemments, then the 
voluntary initiatives are desirable and praiseworthy. 

Tbe main question is whetber voluntary investments leading to pollution reductions are 
adequate in terms of sustainable development. If businesses cari do SO much voluntarily--prier 
to agreements with govermnents-and still make a profit for shareholders, cari govemments 
elicit further reductions in the public interest, contributing to sustainabJe development, 
without compromising competitiveness and without resorting to regulations? 

“Vohmtarism” has received bad press, from ENGOs and from businesses. Some perceived 
drawbacks to vohmtary efforts: 

The great bulk of fïrms pay.attention only to complisnce and enfoncement 
requirements. 
Vohmtary steps are taken only if they make money for the tïrm. 
“Voluntary agreements” are cozy deals between industry and govemments, and they 
avoid public consultation and participation. 
“Voluntary agreements” always have only limited coverage in an industrial,sector. 
“Voluntary compliance” is an oxymoron. 
There is no track record mat voluntary approaches are cheaper or faster than 
regulation. 
Businesses expect dispensation from governments, relieving them of complisnce 
requirements. 



Vohmtary efforts work against environmental leaders hecause of free rider competitors 
who do not do anything. 
Vohmtary processes take time and resources and divert bureaucratie efforts from the 
important role of improving regulations. 
Vohmtary processes, especially if they relate to enforcement, cari pre-empt regulatory 
actions. 
Governments abdicate from their accountability. 
Govermnents open themselves up to claims of regulatory negligence. 

The range of approaches to encouraging and mandating pollutions prevention is illustrated in 
Figure 2. 

Figure 2 i 
Tools for Preventhrg Pollution 

1A. Volunmy initiatives by 

mdividual firms or sectors 
1B. Technical assistance, public 

recognition, and public education 

1C. Principles and codes of etbics 
1D. Codes of conduct; Industry standards for 

planning, auditing, and environmental management 
1E. Plans, plcdges, public undertakings 

2. Memoranda of Understanding 

3. Negotiated Performance Agreements; j?co-Covenants 

4. ‘Regitlations; Permits prescribmg 
cquipment and operatmg practices 

Se’f-lnitiated Government-Directed 



The fîrst five categories in Figure 2, 1A through lE, are strictly vohmtaty actions, generally 
undertaken with very Iow levels of government involvement. 

Examples abound; businesses undertake tbese initiatives with their own self-interests in mind 
without coercion by govemmenta. Thosc self-interests include saving money (such as energy 
efficiency investments) and also being recognized putilicly as responsible, leading kinds of 
businesses. The Conference Board of Canada (April 1996) has profïled a number of vohmtary 
initiatives by many different kinds of businesses. The degree of innovation and diversity of 
approaches are remarkable, and the,environmental gains in the public interest cari be 
significant; this is win-win. 

What happens when performance falls short of plans or intentions? Public embarrassment, 
loss of credibility, and even loss of consumer markets cari follow if expectations had been high 
to begin with. The power of public pressure cari be a greater threat than penalties for 
non-compliance with regulations. 

Many business associations and organizations have been formed in recent years to show 
common cause in setting codes of ethics, or of conduct, or of environmental management 
practices. The most notable~may bc the current international efforts to adopt a uniform set of 
standards for corporate environmental management, the ISO 144XlO series, which is scheduled 
for publication in 1996. 

For the most part, ISO 14000 specifies process and procedure, not performance or 
environmental results. The Eco-Management and Audit Scheme (EMAS) adopted by the 
European Union also focuses on planning, process, and management, with the addition of 
being site- or facility-based, and is being harmonized with ISO 14000. The EMAS objectives 
are listed in Appendix 1. 

KO 14000 and EMAS help consumers and businesses to identify commodities or organisations 
that meet widely recognized environmental management standards. Adherence to ISO 14000 
or EMAS assures a benchmark level of enviromnental management capability but does not 
assure.achievement of any specific level of environmental performance. Similarly, 
commodity rating and labelling systems such as EcoLogo cari set standards for customer 
choices but do not provide incentives for continued improvement. 

In 1983, the Canadian Chemical Producers’ Association (CCPA) estabhshed Responsible 
CareTM, which is a self-administered, mandatory code of conduct and operating practice for 
CCPA members. Since then, Responsible CareTM has been adopted by chemical industries in 
40 countries; it is in many ways an international success story begun in Canada, leading to 
continuous improvement. 

Responsible CareTM is not a code with targets and timetables to achieve measurable levels of 
performance in reducing pollutant releases. The environmental management plans off CCPA 
membcrs, the reductions to be achieved, and the implementing steps are self-selected, not set 



The first Eve categories in Figure ,2, 1A through IE, are strictly voluntary actions, generally 
undertaken with very low levels of government involvement. 

Examples abound; businesses undertake these initiatives with their own self-interests in mind 
without coercion by govemments. Those self-interests include saving money (such as energy 
efficiency investments) and also being recognized publicly as responsible; leading kinds of 
businesses. The Conferencc Board of Canada (April 1996) has profiled a number of vohmtary 
initiatives by many different kinds of .businesses. The degree of innovation and diversity of 
approaches are remarkable, and the enviromnental gains in the public interest cari be 
signitïcant; this is win-win. 

What happens when performance falls’short of plans or intentions? Public embarrassment, 
loss of credibility, and even loss of consumer markets cari follow if expectations had been high 
to begin with. The power of public pressure cari be a greater threat than penalties for 
non-compliance with regulations. 

Many business associations and organisations have been formed in recent years to show 
common cause in setting codes of ethics, or of conduct, or of environmental management 
practices. The most notable may be the current international efforts to adopt a uniform set of 
stamiards’for~corporate environmenml management, the ISO 14000 series, which is scheduled 
for publication in 1996. 

For the most part, ISO 14OCMl specifies~ process and procedure, not performance or 
enviromnemal results. The Eco-Management and Audit Scheme (EMAS) adopted by the 
European Union also focuses on planning, process, and management, with the addition of 

- being site- or facility-based, and is being harmonized with ISO 14000. The EMAS objectives 
are listed in Appendix 1. 

ISO 14oOtJ and EMAS help consumers and businesses to identify commodities or organizations 
that meet widely recognized enviromnental management standards. Adherence to ISO 14000 
or EMAS assures a benchmark level of environmental management, capability but does not 
assure achievement of any specitlc level of environmental performance. Similarly, 
commodity rating and labelling systems such as EcoLogo Cari set standards for customer 
choices but do not provide incentives for continued improvement. 

In 1983, the Canadian Chemical Producers’ Association (CCPA) established Responsible 
CareTM, which is a self-administered, mandatory code of conduct and operating practice for 
CCPA members. Since then, Responsible CareTM has been adopted by chemical industries in 
40 countries; it is in many ways an international success story begun in Canada, leading to 
continuous improvement. 

Responsible CareTM is not a code with targets and timetables to achieve measurable levels of 
performance in reducing pollutant releases. The environmental management plans of CCPA 
members, the reductions to be achieved, and the implementing steps are self-selected, not set 



by prior agreement witb a regulatoty authority. Nonetbeless, Responsible CareTM does 
require each member to gain public buy-in to the objectives each flrm sets for itself. CCPA 
and some of its memb&s have been exploring approaches to extend Responsible CareTM to 
supplement or defer future regulations. CCPA forecasts as part of Responsible CareTM that 
CCPA’s environmental emissions Will bc reduced by more than 70% betwecn 1992 and 1999. 
Reductions of mat order of magnitude would be very difficult to achieve through normal 
regulatory routes; on the other hand, these are Responsible CareTM forecasts, not 
commitments. 

In recent years, firms in several industry sectors have tried to move beyond voluntary 
initiatives, for which recognition and credit often seem elusive. Regular’reporting and third 
party verification or auditing of outcomes csn help. Getting some form of prior agreement 
from govemments could provide credit and legitimacy, stability of objectives, a more nearly 
level playing field, as well as improved public relations. 

IV. Cooperative Agreements 
There has been recent experience in Canada of businesses agreeing with govemments to 
undertake self-specified actions that verge on offering levels of environmental performance. 
One example is the Voluntary Challenge Registry (VCR) on Climate Change, which is under 
development. The VCR addresses reductions of greenhouse gas emissions, which are not 
toxics and,are not treated under pollution prevention programs. Nevertheless, the challenge is 
similar: how cari reductions in energy-related emissions be achieved without compromising 
competitiveness, when front-end investments are needed? 

Another example of a cooperative agreement in the formé of a challenge, with targets and 
timetables, is what has become the Accelerated Reduction/Elimination of Toxics (ARET) 
Challenge ~Program. In 1991 several CEOs and executive directors of ENGOs formed the 
New Directions Group and proposed “Reducing and Eliminating Toxic Substances Emissions: 
An Action Plan for Canada”. The Group’s recommendations for federal action were: 

to proceed immediately in establishing the emissions inventories as committed to in the 
._ federal Green Plan, 

to initiate a process for targeted reductions including phasing-out of some substances. 

Though having industry CEOs partnering a proposa1 to phase-out some substances may seem 
surprising, the context of the times was that bans, phaseouts, and reductions were being 
raised on many fronts, including.the International Joint Commission on the Great Lakes. 

An operational level ARET committee and subcommittees were formed; criteria for detïning 
toxicity (essentially, persistent, bio-accumulative, and a toxic hazard) were agreed upon; a list 
of target substances was developed; and targets and implementation means were to be 
developed. Lack of agreement on this last point, mainly on the question of elimination vs. 
reduction, led the environmental and labour groups to withdraw from the main ARET 
committee in September 1993. This happened essentially because fundamental objectives were 
not agreed to. 



The ARET Challenge hti resulted in the setting of near-term, aggregate targ&s of a 90% 
reduction~by 2000 of 29 persistent, bio-accumulative, toxic substankes and a’50,% reduction by 
2000 Qf another 89 substances that do not meet a11 three criteria. Appendix 2 Iists the’classes 
of substances and targets. 

These targets were made public by the federal Minister after lengthy negotiations at the ARET 
committee level; but the targets are signifkantly more ambitious tban those actually negotiated 
by the stieholders. 

More than 270 fimis or govemment agencies have committed to the ARET Challenge, though 
53 of them have negligible.emissions. A participating fïrm chooses its substances from the 
lists and selects its own methods and costs of reduction while accepting the overall, aggregate 
targets specifïed by the federal govemment. ARET is termed a cooperative agreement 
because tïrms agree voluntarily to pursue the objectives, but there is no accountability 
provision for signatories that fa11 short. 

The ARET process has been praised and also criticized strongly, mainly on the elimination vs. 
reduction issue. Some ENGOs believe that Environment Canada has permitted fhe ARET 
Challenge to replace federal efforts to eliminate toxics by regulation. Otbers observe that the 
ARE?T Challenge has already led to far greater reductions of a consensual list of persistent, 
bio-accumulative toxics ‘than could have been achieved by ~regulation. 

A common critique of vohmtary business initiatives such as the VCR and ARET is that they 
lead to grand-sounding plans but not to commitments to implement specific actions, even when 
those initiatives are backed up by transparency and verifiability through codes of 
environmental management such as ISO 14000 or EMAS. Plans are necessary but are not _ 
suftïcient; actions leading to outcomes are needed. 

Closest to strictly voluntary initiatives are cooperative agreements between industry 
associations and governments in the form of Memoranda of Understanding (MOUS). ‘While 
MOUS are riot binding in the sense’of penalties for non-compliance, they are not entered into 
lightly because they becorne public documents and are signed by CEOs. If’an MOU bears the 
signature of a tïrm’s CEO, the fïrm’s employees regard it as the equivalent of a regulation. 

In 1992, acting on a suggestion by federal Officiais, the Motor Vehicle Manufacture& 
Association (MVMA) and its three largest members, Chrysler, ,Ford, and General Motors, 
signed an MOU witb the federal and,Ontario govemments to conduct a Pollution’ Prevention 
Project. The MVMA’S Project was the fïrst of the cooperative agreements signed by an 
industry association, by its individual companies, and by both govemments. The Project’s 
goal is: 

to produce a verifiable reduction of persistent toxic substances as well as other environmental 
ccntaminants of concern used, generated or releascd by,the participating member companies of 
the Canadian MVMA. 

The substances chosen and tbe reductions to be achieved are determined by the companies in 



conjunction with a joint steering group including government officiais. From an initial list of 
65 targeted substances, the MVMA identified 29 of them in their facilities and targeted them 
for reduction and elimination. A sophisticated tracking system was established to identify 
targeted substances contained in supplies. Annual reports list case studies of actions taken and 
reductions achieved. Public meetings are held with ENGOs and other stakeholders. The list 
of targeted substances has since been extended to include 83 substances. The MVMA’s MOU 
was renewed in 1994 and is in the process of renewal in 1996. 

In 1994, the CCPA and 5 membcrs proposed and signed an MOU with the Ontario 
government. The CCPA MOU committed to data and experience sharing, to extensive 
reporting on chem@al releases (308 substances, well beyond just the regulated substances), 
and to development. and implementation on a demonstration basis of site-bascd environmental 
management plans. The CCPA MOU also established a joint steering committee and an 
ongoing reporting mechanism. 

MOUS with tïve other industrial sectors have,been signed with the federal and Ontario 
governments, including auto parts manufacturers and dryclcaners. Al1 are different, as some 
of the industrial sectors include unique, site-specifïc facilities (heterogeneous) whiie others 
involve similar equipment or facilities at many locations (homogeneous). 

These cooperative agreements are “vohmtary” in the sense that business itself determines the 
projects to be undertaken, informed but trot directed by government officials’ views of what is 
in the public interest. A concern for the shadow of impending regulation may motivate the 
MOU process, but the ability of the firms~ to finance projccts sets limits on which projccts and 
how fast reductions are undertaken. Targets for performance are not part of the MOU process 
because of its bottom-up nature--“we agree to do what we cari, cost-effectively, and something 
good Will happen.” 

Some conclusions about MOUS are: 
A joint industry/government working group is established. 
There is joint scoping of issues and objectives. 
Environmental objectives are generally not spelled out; targetcd reductions for specitïc 
projects are determined by industry using jointly developed protocols and selection 
procedures. 
There is joint determination of substances, planning frameworks, action plans, 
reporting, and verification. 
Industry selects its projects. 
These are best efforts agreements, with no penalties for falling short of expectations. 
On me other hand, no spccifïc incentives are offered for meeting expectations. 
MOUS are signed by CEOs and Ministers or as high a level of officers and officiais as 
possible. 
Public participation and involvement of ENGOs or other stakeholders cornes after the 
fact, through public accountability reporting at public meetings and in case studies, not 
in the planning or negotiating stages. 
At the time for MOU renewal, additional fïrms generally sign on. 



These MOUS are well-regarded by the participants involved. Most valuable are the lines of 
corirmunication and the trust relationships that have been built through the working group 
process. .Govemment officiais and businesses learn more about each other’s implicit 
priorities. Governments incur no obligations in signing the MOUS; there is no “quid pro 
quo”. The degree of business buy-in and ownership of the sustainable development agenda is 
viewed positively by both govemment offîcials and business. The actual environmental 
improvements resulting~ from these MOUS are in me early stages of documentation, 

V. Negotiated Agreements 
There is no easy, fine line between cooperative and negotiated agreements. A cooperative 
agreement is the result of a process at the of&&-& and middle management levels to corne up 
with plans, processes, and implementation steps that cari be agreed to with little downside risk 
to either party, other than withering public scrutiny of failure, if actual performance falls short 
of expectations. 

For negotiated agreements, what gets negotiated? among whom? With the understanding that 
the role of environmental management in sustainable development is a continuing 
responsibility, no agreement is permanent. Al1 components of a society’s environmental 
management system are always subject to change, within the current regulatory framework, 
which itself is subject to change. Negotiations could occur on: 

environmental objectives and targets (e.g., ARET); 
strategies (e.g., including carbon sequestration or not in the VCR); 
process and participants--when and how are third parties and their technical and policy 
capacities included? 
substantive issues and degree of comprehensiveness (e.g., multi-media); 
scope of implementation options (e.g., avoiding precedents for other issues); 
action plans for reductions; 
measures of performance; 
accountabilities; 
reporting and verification; 
involvement of stakeholders; 
timing. 

The federal government’s CEPA Review proposed to cons& on whether the Minister should 
be provided with authority to enter environmental performance agreements with binding 
accountabilities. There would be a clear expectation of verifiable performance and~“quid pro 
quo”, which could take the form of simpler permits or streamlined reporting requirements. 
There is an expectation of penalties or loss.of incentives in the event of non-performance. 

An early example of a negotiated agreement. was the process leading to opening of the Dona 
Lake gold mine by Placer Dome in 1987. Native groups in 1985 requested the Ontario 
Minister of Environment to designate the project for environmental assessment, which would 
have been precedent-setting for private projects in Ontario and which would have subjected 



Placer Dome to a protracted, expensive process charged with political risks. The federal and 
Ontario governments, Placer Dome, and native groups agreed to form the negotiating group, 
excluding other parties. Non-designation of the project under environmental assessment was 
won by the fîrm. Socio-economic concessions were won by native groups. The 
environmental approvals affecting mine tailings, impacts on traditional hunting, trapping, and 
fishing, and site restoration were basically unaffected by the working group. The backstop of 
invoking the environmental assessment process was suffcient to motivate the parties to 
complete a negotiated agreement. 

A recent report for Environment Canada titled, “Review of Voluntary Environmental 
Protection Memorauda of Understanding” (April 1995), proposed six criteria to evaluate 
MOUS. These are sensible criteria but are better applied,to negotiated agreements that carry 
potentiai gains and losses for the signatories, than to MOUS. Table 1 lists the 6 proposed 
criteria, and adds a seventh: 

- 
Table 1 

Evaluation Criteria 

1. Net environmental benefits and innovation; 
2. Equity within’and across industrial sectors; 
3. Cost-effectiveness; 
4. Clear and measureable objectives or standards; 
5. Openness and transparency during development and in implementation, including 

measuring and verifying results; 
6. Accountability and redress, or penalties. 
7. Incentives for joining partnership agreements. 

These suggested criteria essentially outline the features of negotiated, environmental 
performance agreements. Such agreements would be negotiated between governments and 
industry sectors or individual tïrms. The objectives could be: 

set in advance by the govemment, 
negotiated between the parties, or 
negotiated with multi-stakeholders. 

This last approach, if ah stakeholders are involved from the beginning, is essentially how 
regulations are developed now. 

The 7th criterion added, relating to incentives, addresses the flip side of accountability and 
penalties for non-compliance. If the value of a negotiated agreement to industry is flexibility 
of investment planning, some assurance of regulatory stability,’ faster permits, and trust and 
better understanding of government’s priorities, then the potential loss of these benetïts may 
be powerful incentives for firms to becorne signatories to negotiated performance agreements. 

In other jurisdictions,, negotiated agreements have proved promising as alternatives 
supplementing normal regulatory processes. Examples include Denmark, Germany, Japan, 



the Netherlands, Sweden, and the US. The “binding”.nature of these agreements-what is at 
stake for the signatories to gain or to lose on the basis of performance--is me main attraction 
of ,going beyond cooperative agreements, the MOUS. On the other hand, if performance 
agreements are negotiated with the direct threat of “regulation. in the drawer”, then a rational 
business response would be, “GO directly to regulation, if you think you cari gain a societal 
consensus. We won’t play bal1 in negotiating an agreement if you think you know what you 
cari impose anyway.” 

The prime example of a country making extensive use of negotiated agreements is the 
Netherlands. There have been a number of agreements negotiated between the Dutch federal 
govemment and industry associations. The Dutch experience is instructive, but there are 
many features of the agreements mat are uniquely Dutch. 

In 1989, the Dutch Parliament, led by a coalition government, approved the National 
E&onmental Protection Plan (NEPP), which was later amended in 1990 (NEPP+) and 1993 
(NEPP2). NEPP2 is a multi-media plan emphasizing pollution prevention and contains many 
target objectives, including greenhouse gas reductions. The objectives in NEPP2 are 
unchanged from those adopted in 1990, in NEPP+, SO there has been stability. 

The Dutch federal government developed a “target group approach”, dealing with industry 
associations. A comprehensive, integrated agreement, called a Declaration of huent on the 
Integrated Environmental Target Plan (IETP), or “covenant”, is negotiated with the target 
group. These IETPs are plans that are consistent with the overall, national NEPP2 objectives, 
and they set spccific targets for substances relevant to the industry sector. For example, the 
IETP with the primary metals industry, negotiated in 1992, contains industry-specific targets 
for climate change, acidification, VOCs, air and water toxics, soi1 protection, radiation, 
eutrophication, waste disposal, noise, odor, and occupational risks of fatalities. Energy 
efficiency is covered in a separate agreement. The government commits to issue permits 
consistent with these IETPs. 

The Dutch IETPs are environmental performmce agreements, with the signatortes 
accountable for meeting the NEPP2 objectives (in aggregate) using their negotiated 
implementation plans. The IETPs are tailored to specific industry sectors and serve as the 
regulatory framework for issuing permits. Permits are based on the implementation plans. 
Failure to meet the NEPP2 objectives, or meeting them too easily, would presumably mean 
renegotiation of the covenants and a re-issuing of permits. The industries receive the bene&- 
of flexibility in setting their investment plans and of assured stability of environmental 
priorities for 4-5 years, the cycle on which the NEPP is reviewed and.revised. 

About 20 of these IETPs have been negotiated with target groups, and another 25 energy 
conservation agreements as well as more than 120 other, special purpose agreements have 
been negotiated. 

ENGOs have not bcen involved in the negotiation of the IETPs, and they do not~object 
because the overall environmental objectives had been adopted previously in NEPP2 and were 



not negotiable. Appendix 3 is a report of a 1994 round table discussion of covenants and the 
target group approach, among senior officiais from several Dutch federal ministries. 

In summary, the main features of Dutch IETPs are: 
They are integrated multi-media plans. 
,They adhere to the objectives in NEPP2 (such as percentage reductions in specified 
substances). 
They are the result of negotiations between the government and the industry sector 
association. 
ENGOs do not participate in the negotiations. 
Permits are issued on the basis of the contents of the IETPs; the cycle of permit 
renewals is 4 years. 
The IETPs become public. 
Regular reporting is required. 

~~Accountability for performance and verification of results achieved are not yet clear. 
Periodic updating is provided for. 
In recent years, municipalities have begun to negotiate their own covenants with 
industries. 

The Dutch IETPs have rcceived interest as a possible mode1 for negotiated performance 
agreements in Canada between governments and industry, going beyond Canadian experience 
with MOUS in terms of incentives and accountabilities for performance. There are, of course, 
many differences between Canada and the Netherlands in the historical relationships between 
corporations and the government, and in cultural norms and legal frameorks. 

These bilateral agreements between the government and an industry group raise the question of 
regulatory capture--cari government officiais negotiate adequately in the public interest? What 
about other stakeholders? This is especially contentious in Canada because of the uncertain 
jurisdictional reaches of the different orders of government. 

The inclusion of third parties, such as municipalities, communities, ENGOs, native groups, or 
other stakeholder groups, as signatories or negotiators at some stage, could address that 
concern 

VI. Ecocovenants 
For the purposes of this Issues Paper, a defiiing cbaractecistic of an “eco-covenant” is 
lnvolvement of the community. T~US, an eco-covenant would be an extension of the concept 
of bilateral, negotiated performance agreements between government and industry. 

Environment Canada officiais are exploring how such “cco-covenants” that involve third 
parties could be a useful tool to extend the types of negotiated agreements. One of the key 
challenges is to identify who is empowered to represent “the community”. When, how, with 
what resources, and to whom responsibilities are delegated are important questions for 
community involvement. 



There have been examples in Canada of community involvement in environmental protection 
that may be relevant to eco-covenants. Several CCPA members under Responsible CareTM 
have established Community Advisory Panels to assist with implementation plans and 
reporting. The Windsor Air Quality Study established a multi-stakeholder approach to 
identify emissions reporting requirements and risks of exposure to air toxics. In Trail, BC, a 
task force including local representatives developed screening and remediation methods to 
lower lead levels in blood. The Dona Lake project cited earlier was an example of 
involvement of empowered community representatives, who brought social, cultural, and local 
development issues, to the negotiating table. 

VII. Next Steps 
For cooperative and negotiated agreements to be used more widely by governments to 
supplement tbeir regulatory powers, a number of issues merit detailed assessment and 
subsequently, wide public discussion. Wbat are the roles and venues open to tbe National 
Round Table to assist? 

1. Tbe experience in Canada with cooperative and negotiated agreements is not extensive but 
is growing. A comparative assessment of agreements currently in place, their 
accomplishments, and the constraints bmiting their reach would shape realistic 
expectations of future agreements. 

2. Various business sectors give high priority to developing cooperative and negotiated 
altérnatives to supplement traditional regulatory approaches. Anecdotally, there are many 
possible incentives or reasons for seeking alternatives: trust relationships, flexibility in 
~making investments, regulatory stability, streamlined permitting. A critical assessment of the 
ronge of incentives that would serve the public interest as web as private business 
interests would identify issues and parties for future negotiated agreements. 

3. Given an understanding of the range of incentives, the “quid pro quo” for businesses to 
enter performance agreements and eco-covenants, an assessment should be undertaken of 
whicb incentives cari be and whicb should not be provided by the different orders of 
govemment. What is legally admissable today is important to understand, but is not 
necessarilylimiting; framework legislation is open to change. 

4. The main distinction between performance agreements and eco-covenants is the 
involvement of communities, ENGOs, and otber stakeholders in the actual processes of 
target-setting and negotiating. A critical assessment should be undertaken of: 

whicb issues are suitable for cooperative agreements bke MOUS; 
whicb ones are suitable for performance agreements negotiated bilaterally between 
govetnment and business; and 
which ones should involve communities and other stakeholders, and when, in 
negotiating eco-covenants. 

5. Cooperative and negotiated agreements cari be even more effective when developed in 
tandem with economic policies and instruments, such as tax treatment of investments, financial 



assurances, and tradeable permits. A critical assessment should be undertaken of the links, 
‘and their rationales, between agreements and economic instruments, 

6. The fairness and equity of governments’ treatment of businesses and industrial sectors must 
be assured, especially in the case of formal, negotiated agreements. Leading tïrms may 
negotiate ambitious agreements for themselves; over time such fïrms wih insist on regulation 
to provide a “Ievel playing fïeld” with their domestic competitors. But in the transition there 
must also be fairness under competition and trade law, with no new barriers to entry by new 
finus. An assessment is warranted ,of governments’ liabiities and risks in entering 
agreements with fi ah-eady conducting business in Canada. 

7. The administrative costs to governments of developing and enforcing regulations are 
substantial. Cooperative and negotiated agreements may be more cost-effective for business in 
inducing investments to improve the environment, in ternm of fewer dollars required per 
amount of reduction. An assessment is needed of whether the speed and cost-effectiveness 
to g&ernments of such agreements are improved, compared with the development and 
enforcement of regulations. 

8. A framework needs to be developed for evaluating the success of agreements and the 
accountabiities of participants. 



Appendix 1 
Eco-Management and Audit Scheme (JZMAS) 

Article 1 

1. 

2. 

3. 

A community scheme allowing vohmtary participation by companies performing 
industrial activities hereinafter referred to as “the community eco-management and 
audit scheme” or “the scheme”, is hereby established for the evaluation arid 
improvement of the environmental~performance of industrial activities aird the 
provision of relevant information to the public. 

The objective of the scheme shall be to promote continuous improvements in the 
environmental performance of industrial activities by: 

a) the establishment and implementation of environmental policies, programmes, and 
management systems by companies,, in, relation to their sites; 
b) the systematic, objective, and periodic evaluation of the performance of such 
elements; 
c) the provision of environmental performance information to the public. 

The scheme shah be without prejudice to existing community or national laws or 
technical standards regarding environmental controls and without prejudice to the 
duties of companies under those laws and, standards. 



Appendix 2 
ARET Candidate Substances Li%t 

&J Toxic, bio-aecumulative, and persistent 90% Reduction by 2000 
Benz(a)anthcaeene 1,ddinitcopycene 
Benzo(a)pycene 1,8dinitropycene 
Benz.o(e)pycene 
Benzo@)fluoranthene 
Benzoÿ)fluocanthene Methyl mercury 
Benzo(k)fluocanthene Tcibutyltin 
Benz(g,h,i)pecylene 
Chcysene 
Dibenz(a,h)anthcacene Hexachlorobenzene 
Dibenzo(a,i)pycene alpha-hexachlococyclohexane 
Dibenz(aj)aecidine 
7Hdibenzo(c,g)eacbazole 

gamma-hexachloroeyclohexane 
4,4’-methylenebis(2chlocoaniline) 

Fluoranthene Oaachlorostyrene 
Indeno(l,2,3c,d)pycene Pentachlocophenol 
Pecylene 2,3,7&tetcachlocodibenzotinan 
Phenanthcene 2,3,7,8-tetcachlocodibenzo-pdioxin 
Pycene 

B-l Toxic and bio-accumulative 
Ghcaeene 

50% Reduction by 2000 
3.3’ dichlocobenzidine 

7,12-dimethylbenz(a)anthcaeene 
Dimethylnapthalene 
bis(2ethylhexyl)phthalate 
Tetcaethyl lead 

B-2 - Toxic and persistent 
Benzo(a)fluorene 
Bew.o(b)fluocene 
Dibenz(a,h)aeridine 
alp&ehIocotoluene 
bis(~~hlocoethyI)ethec 
Bromodichlocomethane 
Carbon tetrachloride 
Chlorofocm 
Chlorodibromomethane 
1,2 dichloroethane 
Methylene chloride 
1,1,2,2-tetcachlorothylene 
2.3.4,~tetcachlorophenol 

Hexachlococyclopentadiene 
2,4,6trichlocophenol 

50% Reduction by 2000 
Arsenic Asbestos 
Becyllium Chcomium (Cc6+) 
Cobalt (inorganic soluble) 
Coppet (inorganic salts) 
Lead Merany 

Nickel (inocganic, respirable, soluble) 
Silver (soluble inorganic salts) 
Uranium (inorganic, respirable, soluble) 

Zinc (inorganic, respirable, soluble) 
o-anisidme 
Cyanides 
4.6 dinitco-o-eresol 
1.4 dioxane 
Ethylene oxide 
2-napthylamine 
2-nitcopropane 
Thiourea 



B-3 Toxic 
bis(chloromethy1) 
Epichlorohydrin 
l-brome-2chloroethane 
lchloro4nifrobenzene 
1,2dibromo-3chloropropane 
1,2dichlorobut-3ene 
1,2-dichlorophenol 
1,3 dichloropropene 
1,1,2-trichlorocthylene 
N-nitrosodhuethylamine 
,N-nitrosodiphenylamine. 
N-nitroso-di-Gpropylamine 
4-anumoazobenzcne 
4-aminobiphenyl 
Anhme 
Ben!&ne 
Benzidine 
Dhnethylphenol (mixcd isomers) 
2.6 diiethylphenot 
2.4 dinitrotoluene 
2.6 dinhrotoluene 
1,2 diphenylhydrazine 
2-methylpyridine 
Phenol 
Toluene diisocyanates 

50% Reduction by 2000 
Acetaldehyde 
Acetamide 
AcroleIn 

Acrylamide 
Acrylonitrile 
1,3 butadiene 
Chlorine dioxide 
ndodecane 
Ethanol 
Ethyiene dibromide 
Ethylene thiourea 
Formaldehyde 
Hydrazine 
Hydrogen sulphide 

Methyl isobutyl ketone 
4nitrosomorpholine 
Quinoline 
Tetramethylthiuram disulphide 
Vinyl bromide 



. . 

Appendix 3 
Round Table Discussion of the Target Grotip Approacb 
(Environmental News from the Netherlands, 1994, No. 1) 

1. . “The target @OU~ approach is typlcally Dut& and would never work in another 
cmlntry.” 

Gerrit-Jan Bouuhuis (l%a.nce): 
1 thii there’s something in it. The Netherlands is a society with a very fine structure, wbich is suited 
to a target group approach. If you don? have that level of organization, a target group.policy Will 
never work. 

Paul de Jongh (Environment): 
The..tmrget group policy didu’t just appear out of thin air. It is part of a chain of developments which 
has led us to diicover that you can’t simply make environmental policy from behiid a de.sk. You bave 
to take account of the nature of your target group, its sire and the economic and international context 
in which it has to operate. They are the ones who have to do a11 the work, after all. 1 think that you 
can’t create a reasonable environmental policy, . m any country in the world, if you dont take this into 
account. However, that doesn’t alter the fact that there are some things about tbe targct group 
approach policy which are typically Dutch. This is a small country and we are used to cohsultation 
and joint planning between government and industry. 

2. “Consulting with target groups makes environmental objectives less ambitious.” 
Piet Ritsema (Agriculture): 
But you have more chance that they are realistic. There’s not much point in sitting in your ivory tower 
setting targets. 

Marius Enthoven (Environment): 
1 think you have to bear the timescale in mind. Long-term objectives remain the same. Talks with 
target groups are about how to achieve them and, above au, how quickly we proceed. 

Paul de Jongh (Environment): 
1 think that if you compare us with other countries, you cari sec the inaccuracy of this statement. We 
have,a target group policy here in the Netherlands and our targets are very ambitious. 

3. -- “A company’s most important motive for taking measures to prote& the 
environment is the threat of action by a strict government.” 

Kees Kruijt (Bconomic Affalrs): 
1 cari imagine tbat might be the case with well-intentioncd companies who bave started to take account 
of the environment. If they hear stories about dirty companics they soon start calling for regulations, 
but then you’ve already made a good start. 

Paul de, Jongh (Environment): 
1 think it’s a question of different phases. When they first becorne aware of the problems, companies 
need regulations. Then they kuow exactly what they bave to do and don? have to think for 
themselves. But companies which are a little fmther down tbe road start thinkmg about what is facing 
them. They start to become interested in the long term, where they bave a little room for manoeuvre. 
One stage further-I’m being idealistic now--and you don? nced government policy anymore. Then 
people cari interpret their relationship with the environment for themselves. This is the way things are 



going in companies. They pass through a number of phases, some with greater case than others. 
There are already companies whose policy is to eliminate a11 emissions. 

Gerrit-Jan Bouuhuis (Finance): 
We’re only talkmg about direct regulation here. But,you also have indirect regulation: influencing 
prices, which changes allocations and consequently, patterns of production:and consumption. This is 
also a form of regulation. Impose taxes and priccs Ml1 change. 

4. “It is unlikely that ,smaU and medium-sized Compa&s will ever reach the stage 
where they are rqdy for environmental self-regulation.” 

Marius Enthoven (Environment): 
The interaction between govemment and industry has becn given an enormous boost. The government 

, plays a facilitating role. The better companies respond, the.leSs the government needs to do. At a 
cert%point industry starts to ask: “Would you do something about this, because, it’s more efficient if 
you do it? But leave the other things up to us, we’ll sort them out ourselves.” 

Gerrh-Jan Bouuhuis (Pinance): 
But it a11 has to be anchored in a system of standards, which is introduced through the target group 
policy, price changes and changlng allocation. This bas nothing to do with goodwill. These are fu<ed 
structures: costs are reflected in the price. We must use market mechanisms as much as possible. 

5. “Trade restrictions on environmentally unfriendly goods are an important part of 
environmental poky.” 

Kees Kruijt (Bconomic Affairs): 
We have fought for centuries for the liberalisation of trade. The GATT negotiations are about 
liberalisation. It’s said that you should make exceptions for just two drings: human rights and the 
environment. ‘But that, is a difftcult issue. The Netherlands depends on other Count& for half its 
wde. And then there’s GATT and the EC. You can’tjust say: “Let’s see whether this import 
product or that export product is environmentally friendly enough.” 

Paul de Jongh (Environment): 
Maybe we should put things into perspective. Of course the general trend is towards liberalisation of 
world trade. We’re already being overtaken by the growth in markets, but that’s no reason why, as 
new markets open up, environmental policymakers shouldn’t step in right at the start to ensure that the 
new.,$ade causes as little environmental damage as possible. Just thii about food. We don? import it 
just ïike that. There is a structure for it in the EC. We don? yet have that rit the global level but here, 
too, the strongcst factor is market forces. 

6. Wiiect regulation must be used only as a last resort in imvironmental policy.” 
Marius Enthoven (Bnvironment): 
You bave to regulate things differently. You have to set standards which are universally acceptable. 
But that Will take a lot of time because different groups of countries are at different stages. It could be 
done now, except for a few cases. Agreements have been made about phasing out ozonedepleting 
substances, but this was really a kind of last m-sort. It was necessary, though, because the problem is 
so acute. 

Gerrit-Jan Bouuhuis (Finance): 



. ” 

That underlines the importance of international environmental policy. 

7. <‘The integrated approach to environmental problems meaus that everything is 
being doue at once, and only half as well as it should be.” 

Klaas van Egmond (National Institnte of Public HeaIth and Environmental Protection, RIVM): 
We bave to tackle everything at oncefor tcchnical reasons. You could of course say, “I’m only going 
to deai with certain aspects of energy in certain’ groups.” But if you look, for instance, at the 
environmental~loading of nitrogen and phosphates, you can’t say “I’m only going to bother about 
agricultnre and ignore households.” If you base your approach on substance flows then you have to 
tackle a11 these things at once. 

8. “htegrated environmental~policy bas its drawbacks as well as its advantages. 
~~. Take, for instance,, building near public transport facilities to reduce car use-it 

also causes more disturbances.” 
Klaas van Egmond (BIVM): 
Of course there are contradictions. You have to choose the best option. It’s not a question of 
contrasts. 

Marius Enthoven @nvironment): 
But there are clear priorities. We began with water, air and wasre and thon--much latex on--soil. The 
more we integrated environmental issues and scaled up our approach, the more difftcult it became to 
say what should be given priority. You have to base your decision on the conditions in the location in 
question, and on what is happening at the time. We often run up against that kind of problem: It’s 
more a matter of how you deal witb it, than deciding that energy conservation Will always be given 
precedence over SO2 reductions. You have to keep it manageable. 

Maas van Egmond (RIVM): 
But 1 take the point that Dutch Shell has also made: how do you set priorities when the choice is 
acidification or climate? It’s like comparing apples and oranges. You have to look at it in terms of 
enviromnental benefit. What efforts cari 1 make on bath fronts, and how serious are the problems in 
the Nctherlands? It becomes more complicated on a global scale. 

Paul de Jongh (Environment): 
TO get back to the target groups: you make certain long-term agreements with them, which must be as 
comprehensive as possible. Companies hate it if you corne back to them to discuss a new issue every 
year. If we were to set priorities in the traditional sense (“first we’ll do that, then that”) without any 
cohesion and long-term perspective, things would go wrong. Indeed, it is an inherent part of our 
long-tcrm strategy and,our policy of concluding vohmtary agreements that the target groups themselves 
should be partly responsible for setting priorities. 


